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PERSONNEL—GENERAL 

PARENTAL LEAVE 

Assembly Bill 2393 (Campos):  Effective January 1, 2016, Education Code section 

44977.5 provides differential pay for certificated employees who take maternity or 

paternity leave under the California Family Rights Act (CFRA), for up to 12 school 

weeks.  This bill expands these leave rights to all K-12 and community college district 

(CCD) employees and renames “maternity and paternity” leave as “parental” leave.  It 

amends Education Code section 44977.5 and adds Education Code section 45196.1 

(K-12 classified employees), Education Code section 87780.1 (CCD academic 

employees), and Education Code section 88196.1 (CCD classified employees).  The 

new provisions take effect January 1, 2017.   

Changes to Education Code section 44977.5, which are replicated in the 

corresponding provisions applicable to K-12 classified employees and CCD employees, 

include the following:   

Clarifies that during each school year, an employee may use her or his sick leave 

during parental leave for a period of up to 12 workweeks.   

Clarifies parental leave for districts using the substitute differential pay method 

pursuant to Education Code section 44977 (K-12 certificated employees), first 

paragraph of Education Code section 45196 (K-12 classified employees), Education 

Code section 87780 (CCD academic employees), and first paragraph of Education 

Code section 88196 (CCD classified employees).  When an employee exhausts 

available sick leave, including all accumulated sick leave and continues to be absent 

due to CFRA parental leave, the amount deducted from her or his salary for any of the 

remaining portion of the 12 workweek period in which the absence occurs must not 
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exceed the sum paid a substitute, or if no substitute was employed, the amount that 

would have been paid a substitute.   

Clarifies that parental leave also applies to school districts and CCDs that have 

adopted the 50 percent salary method pursuant to Education Code section 44983 (K-12 

certificated employees), last paragraph of Education Code section 45196 (K-12 

classified employees), Education Code section 87786 (CCD academic employees), and 

last paragraph of Education Code section 88196 (CCD classified employees).  Provides 

that in school districts using the 50 percent salary model, when an employee has 

exhausted all available sick leave, including all accumulated sick leave, and continues 

to be absent from her or his duties because of CFRA parental leave, the employee will 

be compensated at no less than 50 percent of her or his regular salary for the remaining 

portion of the 12 workweek period of parental leave.   

Clarifies that a 12 workweek period shall be reduced by any period of sick leave, 

including accumulated sick leave, taken during a period of parental leave. 

Clarifies that an employee is provided no more than one 12 week period for 

parental leave during any 12 month period.   

Specifies that parental leave and CFRA parental leave run concurrently.  The 

aggregate amount of parental leave taken pursuant to this section and CFRA leave 

must not exceed 12 workweeks in a 12 month period.   

Retains language that makes this section applicable whether or not the district 

governing board has granted a leave of absence for the absence from duty.   

Clarifies that an employee is not required to have 1,250 hours of service with the 

employer during the previous 12 month period in order to take parental leave.   

Provides that a public school employer must comply with any collective 

bargaining agreement entered into that provides greater parental leave rights to 



2016 EDUCATION LAW CONFERENCE 

 
PERSONNEL—GENERAL 

 

- 3 - 
©2016 Atkinson, Andelson, Loya, Ruud & Romo www.aalrr.com 

employees than the rights provided by this section.  (Stats. 2016, ch. 883, effective 

January 1, 2017.)   

 

DISABLED VETERANS LEAVE OF ABSENCE 

Senate Bill 1180 (Jackson):  By adding Education Code sections 44978.2 and 

45191.5, a certificated or classified employee hired on or after January 1, 2017 is 

entitled to a leave of absence for illness or injury with pay of up to 10 days or 12 days, 

respectively, if she or he is a military veteran with a military service-connected disability 

and the absence is for the purpose of undergoing treatment for that disability.  This 

leave is in addition to any other entitlement for leave of absence for illness or injury with 

pay.  To qualify for the leave, a veteran’s military service-connected disability must be 

rated at 30 percent or more by the United States Department of Veterans Affairs.  The 

leave is credited on the first day of employment and is available for use during the 

following 12 months.  Any unused leave at the end of the 12 month period is not carried 

over but forfeited.  A certificated or classified employee who is working for less than five 

days a week is entitled to prorated leave.  A classified employee who is employed for 

five days a week but for less than a full fiscal year is also entitled to prorated leave. The 

governing board may adopt rules requiring an employee to submit satisfactory proof that 

the absence is for treatment of a military service-connected disability.  Nothing in the bill 

diminishes the obligation of a public school employer to comply with any collective 

bargaining agreement that provides greater leave of absence rights to employees than 

provided by this section.  (Stats. 2016, ch.728, effective January 1, 2017.)   
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MINIMUM WAGE/PAID SICK DAYS 

Senate Bill 3 (Leno):  By amending Labor Code section 1182.12, this bill sets the 

minimum wage for all industries to be not less than the following: 

1) For any employer who employs 26 or more employees: 

From January 1, 2017 through December 31, 2017 $10.50/hour 

From January 1, 2018 through December 31, 2018 $11.00/hour 

From January 1, 2019 through December 31, 2019 $12.00/hour 

From January 1, 2020 through December 31, 2020 $13.00/hour 

From January 1, 2021 through December 31, 2021 $14.00/hour 

From January 1, 2022 until adjusted $15.00/hour 

2) For any employer who employs 25 or fewer employees, there will be a 
one-year delay on each of the increases. 

The bill also requires the Director of Finance, after the last scheduled minimum 

wage increase, to annually adjust the minimum wage under a specified formula.   

On or before July 28, 2017 and on or before every July 28 thereafter, until the 

minimum wage is $15.00/hour for employers employing 26 or more employees, the bill 

requires the Director of Finance to annually determine (based on specific factors) 

whether economic conditions support a scheduled minimum wage increase and certify 

that determination to the Governor and the Legislature.  The State Board of Equalization 

must publish specified retail sales and use tax information on its Internet Website for the 

Director of Finance to use in making this determination.  

On or before July 28, 2017 and on or before every July 28 thereafter, until the 

minimum wage is $15.00/hour for employers employing 26 or more employees, in order 

to ensure the General Fund can support the next scheduled minimum wage increase, 

the bill also requires the Director of Finance to annually determine and certify to the 
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Governor and the Legislature whether the General Fund would be in a deficit in the 

current fiscal year or the following two fiscal years.   

Scheduled increases may be temporarily suspended by the Governor based on 

certain determinations.   

For purposes of this bill, “employer” includes any person who directly or 

indirectly, or through an agent or any other person, employs or exercises control over 

the wages, hours, or working conditions of any person and includes the state, political 

subdivisions of the state, and municipalities.  (Stats. 2016, ch. 4, effective January 1, 

2017.) 

 

MINIMUM WAGE VIOLATIONS 

Assembly Bill 2899 (Roger Hernández):  Under Labor Code section 1197.1, an 

employer who pays or causes to be paid to any employee less than the minimum wage 

fixed by law is subject to a civil penalty, restitution of wages, liquidated damages 

payable to the employee, or other penalties, as specified.  An employer who is found in 

violation of this section by the Labor Commissioner may file a petition for writ of 

mandate in superior court to contest the findings if an appeal of the findings has been 

denied.  Amendments to this section require the petitioner, as a condition of filing the 

writ, to post a bond with the Labor Commissioner equal to the total amount of any 

minimum wages, liquidated damages, and overtime compensation due or owing, 

excluding penalties.  The bond is to be issued by a surety duly authorized to do 

business in California, is to be issued in favor of unpaid employees, and must ensure 

that the petitioner makes the required payments.  In addition, if the employer fails to pay 

the amount of wages, damages, or overtime compensation owed within ten days of 

entry of judgment, dismissal or withdrawal of writ, or execution of a settlement 
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agreement, the proceeds of the bond, sufficient to cover the amount owed, would be 

forfeited to the employee.  (Stats. 2016, ch. 622, effective January 1, 2017.)   

 

WAGE DISPARITY BASED ON RACE OR ETHNICITY 

Assembly Bill 1676 (Campos) and Senate Bill 1063 (Hall):  Currently, Labor Code 

section 1197.5 prohibits payment of a lesser wage for similar work based on sex.  By 

amending this section, an employer is also prohibited from paying an employee less of 

a wage rate for substantially similar work than an employee of another race or ethnicity, 

unless the employer can demonstrate the wage difference is based on a seniority 

system, a merit system, a system that measures earnings by quantity or quality of 

production or a bona fide factor such as education, training, or experience.  Each factor 

must be applied reasonably, and the one or more factors relied on account for the entire 

wage differential.  Language added by these bills clarifies that prior salary shall not, by 

itself, justify any disparity in compensation based on sex, race, or ethnicity.  Amended 

Labor Code section 1199.5 makes wage disparity, based on sex, race or ethnicity, a 

misdemeanor offense, punishable by a fine of up to $10,000 and imprisonment of up to 

six months, or both.  (Stats. 2016, ch. 856 and 866, effective January 1, 2017.)   

 

EMPLOYER NOTICE REQUIREMENTS:  RIGHTS AND PROTECTIONS FROM 
DOMESTIC VIOLENCE, SEXUAL ASSAULT, AND STALKING 

Assembly Bill 2337 (Burke):  Under existing law, Labor Code section 230.1 prohibits 

an employer with 25 or more employees from discharging or in any manner 

discriminating or retaliating against an employee who is a victim of domestic violence, 

sexual assault, or stalking who takes time off from work:  1) to seek medical attention for 

injuries caused by domestic violence, sexual assault, or stalking; 2) to obtain services 
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from a domestic violence shelter or program or rape crisis center as a result of domestic 

violence, sexual assault, or stalking; 3) to obtain psychological counseling related to an 

experience of domestic violence, sexual assault, or stalking; or 4) to participate in safety 

planning and take other actions to increase safety from future domestic violence, sexual 

assault, or stalking, including temporary or permanent relocation.  This section also 

provides for an employee’s right to file a complaint and an employee’s right to 

reinstatement, reimbursement, and appropriate equitable relief for employer violations.   

Amendments to this section made by this bill require an employer to inform each 

employee, in writing, of her or his rights under this section and of other protections for 

victims of domestic violence, sexual assault or stalking provided under Labor Code 

section 230(c), (e), and (f).  These include protection from discharge, discrimination, or 

retaliation for a victim of domestic violence, sexual assault, or stalking who takes time 

off from work to obtain legal relief; who notifies an employer of her or his status as a 

victim or the status is known to the employer; or who requests and/or is denied 

reasonable accommodation for her or his safety at work.  The information must be 

provided to new employees when hired and to other employees upon request.  The bill 

requires the Labor Commissioner (Commissioner) to develop a notice form and post it 

on the Commissioner’s website for employer use on or before July 1, 2017.  An 

employer may elect to use its own form as long as the form is substantially similar in 

content and clarity to the Commissioner’s form.  Employer compliance with the notice 

requirements is not required until the Commissioner posts the notice form on its 

website.  (Stats. 2016, ch. 355, effective January 1, 2017.) 

 

UNFAIR IMMIGRATION-RELATED PRACTICE 

Senate Bill 1001 (Mitchell):  Under title 8 U.S.C. 1324a(b), an employer who hires, 

recruits, or refers an individual for employment in the United States, must attest under 
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penalty of perjury, that it has verified the individual is not an unauthorized alien by 

examining specific documents.  Added Labor Code section 1091.1 makes it unlawful for 

an employer, in the course of satisfying these federal requirements, to:  

1) request more or different documents than required under federal law;  

2) refuse to honor documents that reasonably appear to be genuine; 

3) refuse to honor documents or work authorizations based on the status or 
term of status accompanying the work authorization; or  

4) attempt to reinvestigate or reverify an incumbent employee’s work 
authorization using an unfair immigration-related practice.   

An applicant or employee who is subject to an unlawful act prohibited by this section, or 

her or his representative, may file a complaint with the Division of Labor Standards 

Enforcement per Labor Code section 98.7.  A violator is subject to a penalty from the 

Labor Commissioner not to exceed $10,000 per violation and liability for equitable relief.  

(Stats. 2016, ch. 782, effective January 1, 2017.)   

 

NOTICE OF LEGAL STATUS OR AUTHORIZATION TO WORK 

Assembly Bill 2532 (Chiu):  This bill repeals the requirement of a state or local 

government agency, or community action agency, or any private organization 

contracting with a state or local government agency, to post a notice in the workplace 

that only citizens or those legally authorized to work in the United States can use 

employment services provided by these agencies that are funded by the federal or state 

government.  (Stats. 2016, ch. 759, effective January 1, 2017.)   
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JUVENILE COURT HISTORY 

Assembly Bill 1843 (Mark Stone):  Under Labor Code section 432.7, an employer, 

including a public agency, is prohibited from asking a job applicant to disclose, or to use 

as a factor in determining any condition of employment, information about an arrest or 

detention that did not result in a conviction, as specified.  By amending this code 

section, an employer is also prohibited from asking an applicant for employment to 

disclose, verbally or in writing, information about or related to an arrest, detention, 

processing, diversion, supervision, adjudication, or court disposition that occurred while 

the person was subject to the process and jurisdiction of juvenile court law.  An 

employer must not seek from any source or use any record concerning such information 

as a factor in determining any condition of employment.  This includes hiring, promotion, 

termination or any apprenticeship training program or other training program leading to 

employment.  The bill also clarifies that for existing and added language, “conviction” 

does not include and shall not be construed to include any adjudication by a juvenile 

court or any other court order or action taken with respect to a person who is under the 

process and jurisdiction of the juvenile court law.  (Stats. 2016, ch. 686, effective 

January 1, 2017.)   

 

OPIOID ANTAGONIST 

Assembly Bill 1748 (Mayes):  Added Business and Professions Code section 4119.8 

allows a pharmacy to furnish naloxone hydrochloride (“naloxone”) or another opioid 

antagonist (OA) to a school district, county office of education, or charter school, as 

specified, if the naloxone or OA is furnished exclusively for use at a district or county 

office schoolsite or charter school, and a physician or surgeon provides a written order, 

specifying the quantity of naloxone or OA to be furnished.  The district, county office or 

charter school:  
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1) is required to maintain records regarding the acquisition and disposition of 
naloxone or OA for three years from the date the records were created; 
and  

2) is responsible for monitoring the supply of naloxone or OA and for 
ensuring the destruction of the expired naloxone or OA.   

Added Education Code section 49414.3 authorizes districts, county offices, and 

charter schools to provide emergency naloxone or OA to school nurses and trained 

personnel volunteers, as defined, who may use them to provide emergency medical aid 

to persons suffering, or reasonably believed to be suffering, from an opioid overdose.  

Each public and private elementary and secondary school may voluntarily determine 

whether to make these services available at its school.  If a school decides to do so, it 

may designate one or more volunteers to receive training on the storage and 

emergency use of the naloxone or OA from the school nurse or other qualified person 

designated by the authorizing physician.  The training is to be at no cost to the volunteer 

and during the volunteer’s regular working hours.  Minimum training standards are to be 

established by the Superintendent of Public Instruction.  Any district, county office, or 

charter school that elects to provide this medical care must distribute a notice to all staff 

at least once per school year that includes a description of the volunteer request and of 

the training, an employee’s right to rescind an offer to volunteer, and a statement that 

no benefit will be withheld or granted for volunteering and that there will be no retaliation 

for rescinding an offer to volunteer.  A qualified supervisor of health or administrator, at 

a district, county office of education, or charter school is required to obtain the 

prescription for the naloxone or OA and is responsible for stocking and restocking, if 

used.  A school nurse or trained volunteer may administer the naloxone or OA, at 

school or a school activity, to a person exhibiting symptoms of opioid overdose when a 

physician is not immediately available.  Volunteers may administer naloxone or OA only 

by nasal spray or by auto-injector.   

A district, county office of education, or charter school shall ensure that it 

provides each employee who volunteers with defense and indemnification for any and 

all civil liability, as specified.  This must be in writing, provided to the volunteer, and 
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retained in her or his personnel file.  A trained public employee volunteer is not subject 

to professional review, liable in a civil action, or subject to criminal prosecution for her or 

his acts or omissions in administering the naloxone or OA, except in the case of gross 

negligence or willful and wanton misconduct.   

Gifts, grants, or donations may be accepted from any source to support this 

program.  (Stats. 2016, ch. 557, effective January 1, 2017.)   

 

EPINEPHRINE AUTO-INJECTORS 

Assembly Bill 1386 (Low):  Education Code section 49414 authorizes trained 

personnel who have volunteered and school nurses to use epinephrine auto-injectors in 

school districts, county offices of education and charter schools.  This bill revises the 

definition of “epinephrine auto-injector” to mean a disposable delivery device designed 

for the automatic injection of a premeasured dose of epinephrine into the human body 

to prevent or treat a life-threatening allergic reaction.  (Stats. 2016, ch. 374, effective 

January 1, 2017.) 

 

SCHOOL SAFETY 

Assembly Bill 2845  (Williams):  Expressing the intent of the Legislature, this bill 

encourages school districts, county offices of education, and charter schools to provide 

information to educate teachers, administrators and other school staff on the support of 

Muslim, Sikh, and other students who may face anti-Muslim bias and bullying as 

required by Education Code section 234.1.   
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Amended Education Code section 234.1 requires the State Department of 

Education to monitor whether a local educational agency has provided to its certificated 

schoolsite staff, serving grades 7 through 12, information on existing schoolsite and 

community resources related to the support of students who may face bias or bullying 

because of their actual or perceived religious affiliation.  The bill states that nothing in 

this section shall be construed to require school employees to engage with religious 

institutions in the course of identifying community support resources as provided in this 

section. 

Amended Education Code section 234.5 requires the Superintendent of Public 

Instruction to post on the State Department of Education Internet Website a list of 

statewide resources, including community-based organizations, that support youth and 

families subjected to school-based discrimination, harassment, intimidation, or bullying, 

based on actual or perceived religious affiliation, nationality, race, or ethnicity.  (Stats. 

2016, ch. 621, effective January 1, 2017.)   

 

TEMPORARY TEACHING CERTIFICATES 

Assembly Bill 1918 (O’Donnell):  Amended Education Code section 44332 provides 

that each county board of education, or city and county board of education, may issue 

temporary certificates to authorize salary payments to certified employees, including 

individuals certified in another state, whose credential applications are being processed 

or to personnel employed in children’s centers or other preschool educational programs 

whose permit applications are being processed.  Amended Education Code section 

44332.5 prohibits a school district from providing for the registration of a valid 

certification or other document authorizing the holder to serve in a position requiring 

certification qualifications as an employee of the school district until the district has 

obtained a certificate of clearance from the Commission on Teacher Credentialing 
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(Commission).  Amended Education Code section 44332.6 requires obtaining a 

certificate of clearance from the Commission, rather than obtaining a criminal record 

summary from the Department of Justice, before a county board of education, or city 

and county board of education, can issue a temporary certificate (Ed. Code, § 44332) or 

a school district can issue a temporary certificate of clearance (Ed. Code, § 44332.5). 

This section retains the prohibition on issuing a temporary certificate or temporary 

certificate of clearance to an applicant who has been convicted of a violent or serious 

felony.  In addition, this amended section allows a county board of education, or city and 

county board of education, to issue a temporary certificate or temporary certificate of 

clearance to an employee currently and continuously employed by the school district 

within the county who is serving under a valid credential and has applied for a renewal 

of that credential or for an additional credential without obtaining a certificate of 

clearance from the Commission.   

Added Education Code section 44405 et seq. permits a county board of 

education, or city and county board of education, under specified conditions, to issue 

temporary certificates to authorize salary payments to certified employees of nonpublic, 

nonsectarian schools, including individuals certified in another state, whose credential 

applications are being processed by the Commission.  Before issuing a temporary 

certificate, a county board of education, or city and county board of education, must 

obtain a certificate of clearance from the Commission.  The conditions under which a 

temporary certificate may be revoked, issued, or denied are to be the same for 

nonpublic, nonsectarian schools as for schools operated by local educational agencies.  

“Nonpublic, nonsectarian school” means a private, nonsectarian school that enrolls 

individuals with exceptional needs pursuant to an individualized education program and 

is certified by the State Department of Education.  The State Department of Education is 

required to recognize all teacher permits, credentials, and certificates issued by the 

Commission, or county board of education, or city and county board of education, 

approved by this bill.  This section becomes inoperative on July 1, 2024 and is repealed 
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as of January 1, 2025 unless extended by a later statute.  (Stats. 2016, ch. 127, 

effective January 1, 2017.)   

 

SINGLE SUBJECT CREDENTIAL IN DANCE AND THEATRE 

Senate Bill 916 (Allen):  This bill adds dance and theatre to the list of single subject 

teaching credentials issued by the Commission on Teacher Credentialing (Ed. Code, 

§ 44257).  It also authorizes a person to teach theatre who was issued a single subject 

teaching credential in English before the establishment of the single subject credential 

in theatre, and a person to teach dance who was issued a single subject teaching 

credential in physical education before the establishment of the single subject credential 

in dance.  A person who is pursuing a single subject credential in English or physical 

education before the establishment of the theatre or dance credential is not subject to 

additional requirements as a result of this bill.  The bill clarifies that a school district is 

not prohibited from employing a person to teach theatre or dance who holds a single 

subject credential in another subject with an authorization to teach theatre or dance, 

respectively.  (Stats. 2016, ch. 652, effective January 1, 2017.)   

 

ENGLISH LEARNER AUTHORIZATION 

Assembly Bill 2248 (Holden):  Amended Education Code section 44253.4 allows the 

Commission on Teacher Credentialing (Commission) to issue an authorization to 

provide services to limited English proficient students to a teacher: 

1) who can present a valid out-of-state credential or certificate that 
authorizes content instruction delivered in a student’s primary language;  
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2) who also possesses a valid California teaching credential, services 
credential, visiting faculty permit, children’s center instructional permit or 
children’s center supervision permit that authorizes the holder to teach 
preschool, kindergarten, any of grades 1 through 12, or classes organized 
primarily for adults; and  

3) who submits an application and fee to the Commission.   

(Stats. 2016, ch. 103, effective January 1, 2017.)   

 

SUPERVISOR OF ATTENDANCE 

Assembly Bill 2815 (O’Donnell):  Amended Education Code section 48240 declares 

the intent of the Legislature that a supervisor of attendance promote a culture of 

attendance and establish a system to accurately track student attendance in order to 

achieve specified goals.  The bill authorizes a supervisor of attendance to provide 

student support services and interventions, such as referral to a school attendance 

review board, to a truancy mediation program, or for a comprehensive psychosocial or 

psychoeducational assessment, including for purposes of an individualized education 

program (IEP) for an individual with exceptional needs.  It also deletes the requirement, 

under Education Code section 48244, that a school district must have the approval of 

the county board of education in order to contract with the county superintendent of 

schools for the supervision of attendance of students in the school district.  (Stats. 2016, 

ch. 829, effective January 1, 2017.)   

 

WORKERS’ COMPENSATION 

Assembly Bill 2503 (Obernolte) and Senate Bill 1160 (Mendoza):  The workers’ 

compensation system provides benefits to an employee who suffers from an illness or 
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injury that arises out of, and in the course of, her or his employment, irrespective of 

fault.  The system requires that all employers create a utilization review process.  

“Utilization review” means utilization review or utilization management functions that 

prospectively, retrospectively or concurrently review and approve, modify, or deny, 

based in whole or in part on medical necessity to cure and relieve, treatment 

recommendations by physicians, prior to, retrospectively, or concurrent with the 

provision of medical treatment services.  These bills make significant changes to the 

operation and utilization review process, approval of utilization review processes and 

lien filing and collections for injuries occurring on or after January 1, 2018.  (Stats. 2016, 

ch. 885 and 868, effective January 1, 2017.)   

Senate Bill 914 (Mendoza):  Amended Labor Code section 4616.4 deletes the 

authorization to use the American College of Occupational and Environmental 

Medicine’s Occupational Medicine Practice Guidelines as standards for medical 

provider network independent medical reviews under the workers’ compensation 

system.  (Stats. 2016, ch. 84, effective January 1, 2017.)   

 

JOINT POWERS AUTHORITY 

Senate Bill 1203 (Hertzberg):  This bill, adding Government Code section 7522.05, 

authorizes a joint powers authority (JPA), formed on or after January 1, 2013, as 

specified, to provide employees with the defined benefit plan or formula the employees 

received from their respective employers prior to the employers forming the JPA, 

instead of the benefit plan or formula required under the California Public Employees’ 

Pension Reform Act of 2013 (PEPRA), where the employees were not new members 

with that employer and subsequently they were employed by the JPA within 180 days of 

the JPA’s formation.  The bill prohibits the formation of a JPA on or after 

January 1, 2013, to act in a manner that exempts a new employee or new member 
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hired by the JPA from the requirements of PEPRA.  New members may only participate 

in a plan or formula that conforms to PEPRA requirements.  (Stats. 2016, ch. 729, 

effective January 1, 2017.)   
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PERSONNEL—STRS/PERS 

STRS HOUSEKEEPING BILL 

Senate Bill 1352 (Committee on Public Employment and Retirement):  This bill 

makes various changes to the Education Code regarding the State Teachers’ 

Retirement System (STRS), including the following: 

Repeals a duplicate code section and clarifies that the “accumulated Defined 

Benefit Supplement (DBS) account balance” is in an amount of credits equal to the sum 

of member contributions, the member contributions picked up by an employer, employer 

contributions, and interest and additional earnings credited, as specified.  (Ed. Code, § 

22101.5.) 

Repeals the current definition of “break in service,” including eliminating an 

unnecessary provision for career substitute teachers.  (Ed. Code, § 22109.5.)  

Specifies within the “final compensation” definitions that periods of service for 

determining final compensation include:  

1) the full pay period if a member earns creditable compensation within that 
pay period, but not beyond the benefit effective date, except as specified;  

2) the months of the school year preceding the school term if a member 
earns creditable compensation during the first pay period of that term;  

3) the months of the school year following the school term if a member earns 
creditable compensation during the last pay period of that school term; 
and  

4) any period excluded from the school term if a member earns creditable 
compensation during the pay periods immediately preceding and 
immediately following the excluded period.   

It provides that final compensation for concurrent retirement can use “compensation for 

services rendered on a full-time basis” under the other retirement system rather than the 
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CalSTRS-defined “compensation earnable.”  It makes the definition of “final 

compensation” consistent with the definition of “concurrent retirement” by stating that it 

is only available when a member retires “for service” from each system, rather than 

retires for disability.  It also requires non-service-based benefits for all members to be 

calculated using the highest average annual creditable compensation earned by a 

member during any period of 36 consecutive months or 12 consecutive months of 

service, excluding compensation for which contributions are credited to the DBS 

Program.  (Ed. Code, §§ 22134 and 22134.5.) 

Clarifies that when additional months are needed to calculate the final 

compensation, they come from the member’s first school year, rather than first position.  

(Ed. Code, § 22134.) 

Defines “school term” as a minimum period of 35 weeks beginning the first day 

and ending the last day creditable service is required to be performed by a member 

employed on a full-time basis, excluding any period that has been excluded pursuant to 

a publicly available written contractual agreement.  The school term shall also be the 

same for a member who is not employed on a full-time basis who is performing the 

same duties as a member employed full-time.  (Ed. Code, § 22168.5.) 

Specifies that membership election forms must be received by CalSTRS within 

30 days of the member’s signature.  (Ed. Code, §§ 22509 and 22515.) 

Makes conforming changes to statutory provisions administering the DBS 

Program and to the Cash Balance (CB) Benefit Program to reflect the requirements of 

the federal Uniformed Services Employment and Reemployment Rights Act of 1994 

(USEERA).  (Ed. Code, § 22850 et seq. and § 28000 et seq.) 

Beginning on July 1, 2018, states that contributions to DBS and CB accounts will 

be credited on a specific day following the period for which the contributions are earned 

to ensure that DBS and CB Benefit Program benefits accrue in a definitely determinable 

and predictable way.  (Ed. Code, §§ 22905, 26603, and 26604.) 
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Clarifies that the effective date of certain retirement and disability benefits must 

be later than the last day of creditable compensation earned, rather than the last day of 

the member’s creditable service.  (Ed. Code, §§ 24005, 24105, 24201.5, and 24204.) 

States that a member who applies for a service retirement from the DB Program 

pending a disability determination and who opts to take a lump sum distribution from the 

member’s DBS account is not eligible for a disability benefit or disability annuity from the 

DBS.  (Ed. Code, § 24201.5.) 

Pursuant to Education Code section 22121(c), clarifies that up to two-tenths of 

one year of unused sick leave qualify individuals retiring under multiple retirement 

calculations for certain enhancements.  (Ed. Code, §§ 24209, 24209.3, 24211, 24212, 

and 24213.)  

Provides that in the event of the dissolution of marriage, option cancellations are 

required to be made on a properly executed form provided by CalSTRS.  (Ed. Code, 

§ 24322) 

Clarifies the base allowance used to calculate supplemental payments for 

members converting to service retirement per Education Code sections 24212 and 

24213 after termination of their Disability Allowance.  (Ed. Code, § 24410.) 

Clarifies that, in addition to payments made by warrant and cancelled by the 

State Controller, payments rejected via electronic funds transfer do not accrue interest 

when reverted to the fund.  (Ed. Code, § 24606.) 

For a CB participant employed to perform creditable service subject to coverage 

by the CB Benefit Program who is receiving an annuity, revises the conditions by which 

the participant can terminate the annuity by eliminating the requirement that the 

participant has reached normal retirement age and has been receiving an annuity for at 

least a year.  (Ed. Code, §§ 26808 and 26810.) 
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Makes other technical changes, including statutory reference corrections.  (Stats. 

2016, ch. 218, effective January 1, 2017.)   

 

STRS FUNDING 

Senate Bill 1353 (Pan):  For the 2017-2018 fiscal year, and each year thereafter, the 

State Teachers’ Retirement Board is required to increase or decrease certain 

percentages relating to the state appropriation to the Teachers’ Retirement Fund to 

reflect the contribution required to eliminate the unfunded actuarial obligation of the 

State Teachers’ Retirement System.  Current language states that these requirements 

are not to be construed as applying to any unfunded actuarial obligation resulting from 

any benefit increase or change in member or employer contribution rate under this 

section that occurs after July 1, 1990.  This bill clarifies that state contributions made 

pursuant to these provisions are to be allocated to reduce the unfunded actuarial 

obligation resulting from the benefits and contribution rates in effect as of July 1, 1990.  

(Ed. Code, § 22955.1.)  (Stats. 2016, ch. 350, effective January 1, 2017.)   

 

STRS:  IRREVOCABLE TRUSTS 

Assembly Bill 1875 (Chávez):  This bill allows irrevocable trusts that are established 

for individuals who are disabled to be an option beneficiary or annuity beneficiary for the 

Defined Benefit Program and the Cash Balance Benefit Program of the State Teachers’ 

Retirement System (STRS).  (Stats. 2016, ch. 559, effective January 1, 2017.)   
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STRS EXECUTIVE POSITIONS 

Assembly Bill 736 (Cooley):  Education Code section 22212.5 authorizes the State 

Teachers’ Retirement Board to set the salaries of the STRS top executive positions, 

including chief executive officer, system actuary, general counsel, chief investment 

officer, and other financial officers, as defined.  This bill adds chief operating officer and 

chief executive officer to this list and caps the annual percentage salary increase of 

these two positions at ten percent for 2017-2018 and five percent for every fiscal year 

thereafter, for a person serving in either position on January 1, 2016 and who does not 

separate from service in that position before the date on which the increase is applied.  

This code section also revises the list of officers who are prohibited for a period of two 

years after leaving STRS employment from being paid to appear before or 

communicate with the board, or any officer or employee of the board, in order to 

influence certain actions or proceedings.  (Stats. 2016, ch. 553, effective 

January 1, 2017.)   

 

PERS OMNIBUS BILL 

Assembly Bill 2375 (Committee on Public Employees, Retirement, and Social 

Security):  Changes to the Public Employees’ Retirement System (PERS) in this bill 

include the following: 

Amends Government Code sections 7502 and 7507.2 to require the State 

Controller advisory committee and the California Actuarial Advisory Panel, respectively, 

to include actuaries designated as Associate or Fellow of the Society of Actuaries.  

Amends Government Code sections 7504 and 7507 to revise the definition of “actuary” 

for purposes of performing a valuation of the retirement system and for providing a 
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statement of actuarial impact on future annual costs when retirement or 

postemployment benefit changes are being considered.   

Revises various Government Code sections to define “final compensation.”   

Amends Government Code section 20537 to permit the PERS board to charge 

interest on the amount of any payment due or unpaid by a contracting agency at the 

greater of the annual return on the system’s investments for the year prior to the year in 

which payments are not timely made or a simple annual rate of ten percent.  Amends 

Government Code section 20572 to authorize the PERS board to assess a ten percent 

penalty of the total amount due and unpaid, including accrued and unpaid interest if a 

contracting agency fails to fully pay any installment of contributions when due.  The 

penalty may be assessed once during each 30-day period the outstanding amount 

remains unpaid and the contracting agency may be assessed the costs of collection.   

Amends Government Code section 20577.5 to allow the PERS board to do 

certain acts to a plan that has been terminated if those acts will not impact the actuarial 

soundness of the terminated agency pool.   

Amends Government Code section 20900 to extend to a part-time academic 

employee of a community college the ability to receive full-time service credit and 

related benefits if the member and employer elect to make the appropriate additional 

contributions and other requirements are met.  The bill also adds this section to 

Education Code section 87483 regarding community college academic employees 

reducing their workload and maintaining retirement benefits.   

Amends Government Code section 21499 to revise the interest rate to be 

calculated on a pre-retirement or post-retirement death allowance or lump-sum benefit if 

not paid within a specified time after the date of death of an annuitant.   
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Amends Government Code section 21626.5 to require that if certain conditions 

are met, a person who is the same gender as a member is to be treated in the same 

manner as a surviving spouse for purposes of post-retirement survivor’s allowances.   

Amends Government Code section 22820 to require employers to provide 

updated contact information to the PERS board for an uninsured surviving spouse or 

family member who may be eligible for enrollment where the insured was a firefighter or 

peace officer whose death was a result of injury or death arising out of her or his duties.  

(Stats. 2016, ch. 415, effective January 1, 2017.)   

 

PERS:  REINSTATEMENT AFTER INVOLUNTARY TERMINATION 

Assembly Bill 2028 (Cooper):  Added Government Code section 20969.3 requires a 

member of the Public Employees’ Retirement System (PERS) who was involuntarily 

terminated on or after January 1, 2017, and subsequently reinstated pursuant to an 

administrative, arbitral, or judicial proceeding, to be reinstated with all retirement 

benefits the member would have otherwise accrued.  Administrative proceedings 

include proceedings before the governing board of a school district, county office of 

education, charter school, or community college district.  Reinstatement of benefits is 

from the date salary is awarded in the proceeding.  Contributions are to be made to the 

system for any period in which salary is awarded in the proceeding, in the amount the 

member would have contributed if she or he had not been terminated.  Service credit is 

to be provided for the period in which salary is awarded and contributions are received.   

An employer of a PERS member who was involuntarily terminated and 

subsequently reinstated to that employment must notify the PERS board of the final 

decision to reinstate within five days of the date the decision becomes final.  The notice 

must include the date of involuntary termination and date of reinstatement.  (Stats. 

2016, ch. 794, effective January 1, 2017.)   
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PERS MILITARY SERVICE CREDIT 

Senate Bill 294 (Pan):  A school member covered by the Public Employees’ Retirement 

System (PERS) under Government Code section 21029 is eligible to receive public 

service credit for her or his service, prior to entering PERS, as a member of the United 

States Armed Forces or United States Merchant Marine, subject to certain conditions.  

This bill requires an employer to inform a new employee, at the time of hire, of her or his 

rights to purchase service credit under this section.  (Stats. 2016, ch. 707, effective 

January 1, 2017.)   

 

PERS OPTIONAL SETTLEMENTS 

Assembly Bill 2404 (Cooley):  A member of the Public Employees’ Retirement System 

(PERS) may elect from among several optional settlements and variations to structure 

her or his retirement allowance.  This bill limits the application of these optional 

settlements and variations to PERS members who retire on or before 

December 31, 2017 and revises and recasts the optional settlements for PERS 

members who retire on or after January 1, 2018.  Revised optional settlements include: 

• the Return of Remaining Contributions Option 1  

• the 100 Percent Beneficiary Option 2 

• the 100 Percent Beneficiary Option 2 with Benefit Allowance Increase 

• the 50 Percent Beneficiary Option 3 

• the 50 Percent Beneficiary Option 3 with Benefit Allowance Increase 

• the Flexible Beneficiary Option 4 

In addition, the bill revises and brings forward administrative provisions in connection 

with these settlements, including, among others, those related to adjustments of 
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actuarial equivalents by the PERS board, the effective dates for elections and 

revocations and dates of payments, the effect of dissolution of marriage, and of a 

beneficiary predeceasing a member.  (Stats. 2016, ch. 199, effective January 1, 2017.)   
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STUDENTS—GENERAL 

BULLYING 

Assembly Bill 2212 (Harper):  Education Code section 48900 prohibits the suspension 

or recommendation for expulsion of a student from school unless the superintendent of 

the school district or principal of the school determines that the student has committed 

any of various specified acts, including, but not limited to, engaging in an act of bullying 

by means of an electronic act.  It currently defines “electronic act” as the creation or 

transmission originated on or off the schoolsite, by means of an electronic device, 

including, but not limited to, a telephone, wireless telephone, or other wireless 

communication device, computer, or pager, of a communication, including, but not 

limited to, a message, text, sound or image, or a post on a social network Internet 

Website, as specified.  This bill revises the definition of “electronic act” to expressly 

include a video.  (Stats. 2016, ch. 412, effective January 1, 2017.)   

Assembly Bill 2536 (Chau):  Also amending Education Code section 48900, this bill 

adds to the definition of bullying via an electronic act an act of cyber sexual bullying.  It 

defines “cyber sexual bullying” as the dissemination of, or the solicitation or incitement 

to disseminate, a photograph or other visual recording by a student to another student 

or to school personnel by means of an electronic act that has or can be reasonably 

predicted to have one or more specified effects.  A photograph or other visual recording, 

as used in this section, includes the depiction of a nude, semi-nude, or sexually explicit 

photo or other visual recording of a minor where the minor is identifiable from the photo, 

visual recording, or other electronic act.  Cyber sexual bullying does not include a 

depiction, portrayal, or image that has any serious literary, artistic, educational, political, 

or scientific value or that involves athletic events or school-sanctioned activities.  The 

bill also requires the Department of Education to annually inform school districts, 

electronically or by other means, about cyber sexual bullying information posted on the 

California Healthy Kids Resource Center Internet Website and other department 
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Websites.  School districts are encouraged to inform students about information on the 

dangers and consequences of cyber sexual bullying that is available on these Internet 

Websites.  (Stats. 2016, ch. 419, effective January 1, 2017.)   

 

TRANSFER OF STUDENT CONVICTED OF FELONY OR MISDEMEANOR 

Senate Bill 1343 (Wolk):  Added Education Code section 48929 authorizes the 

governing board of a school district to transfer a student enrolled in the district who has 

been convicted of a violent felony, as defined in Penal Code section 667.5(c), or 

misdemeanor, listed in Penal Code section 29805, to another school within the district 

when the student and victim of the crime are enrolled in the same school if the school 

district governing board has adopted a policy at a regular meeting and has provided 

notice of the policy to parents or guardians as part of the annual parent notifications 

under Education Code section 48980.  The policy must:  

1) require notice to the student and student’s parent or guardian of the right 
to request to meet with the principal or designee of the school or school 
district;  

2) require the school to first attempt to resolve the conflict before transfer by 
using restorative justice, counseling, or other services;  

3) include whether the transfer decision is subject to periodic review and 
include the procedure to conduct the review; and  

4) provide the process the board will use to consider and approve or 
disapprove the recommendation of the school principal or other school or 
school district designee to transfer the student. 

The bill also amends Education Code section 48980 by requiring a school district 

that has adopted a transfer policy under section 48929 to add the policy to its annual 

parent notifications.  (Stats. 2016, ch. 154, effective January 1, 2017.) 
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TITLE IX INFORMATION 

Senate Bill 1375 (Jackson):  Added Education Code section 221.61 requires public 

schools, school districts, county offices of education, charter schools, and certain 

private schools, on or before July 1, 2017 to post in a conspicuous and prominent 

location on their Internet Websites:  

1) the name and contact information of their Title IX coordinator (including 
phone number and email address); 

2) the rights of a student and the public and the responsibilities of the school, 
district, or county office of education under Title IX, including, but not 
limited to, Internet Web links to information on the State Department of 
Education’s Office for Equal Opportunity and the U.S. Department of 
Education’s Office for Civil Rights (OCR) Internet Websites and the list of 
rights found in Education Code section 221.8; and  

3) a description of how to file a complaint under Title IX that explains the 
statute of limitations, how the complaint will be investigated, and a link to 
the OCR complaints form and OCR contact information, as specified.   

On or before April 1, 2017 and annually thereafter, the Superintendent of Public 

Instruction is required to electronically notify schools, districts, and county offices of the 

posting and Title IX requirements and responsibilities.  A public school that does not 

maintain an Internet Website may comply with this section by posting the required 

information on the Internet Website of its school district or county office of education.  

(Stats. 2016, ch. 655, effective January 1, 2017.)   

 

CHILD ABUSE OR NEGLECT POSTER 

Senate Bill 1178 (Vidak):  Passed as urgency legislation, new Education Code section 

33133.5 requires the Superintendent of Public Instruction (SPI) to create a poster that 

notifies children of the appropriate telephone number to call to report child abuse or 



2016 EDUCATION LAW CONFERENCE 

 
STUDENTS—GENERAL 

 

- 34 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

neglect.  The SPI may partner with other agencies and nonprofits for the poster’s design 

and content which must be produced in five languages.  The SPI shall post all five 

versions on the State Department of Education’s Internet Website on or before 

July 1, 2017.  The Legislature encourages school districts, charter schools, and private 

schools to post the appropriate version or versions in the area of the school where 

students frequently meet.  (Stats. 2016, ch. 171, effective August 22, 2016.)   

 

SCHOOLBUS CHILD SAFETY ALERT SYSTEM 

Senate Bill 1072 (Mendoza):  This bill establishes the Paul Lee School Bus Safety 

Law.  Under amended Education Code section 39831.3, a charter school, in addition to 

the county superintendent of schools, the superintendent of a school district, or the 

owner or operator of a private school is required to prepare a transportation safety plan 

for safe transport of students.  Added requirements for the plan include procedures to 

ensure that a student is not left unattended on a schoolbus, a school pupil activity bus, 

or youth bus, and procedures and standards to designate an adult chaperone, other 

than the driver, to accompany students on a school pupil activity bus.   

The bill adds Education Code section 39843 to require the county 

superintendent, the school district superintendent, or a charter or private school to notify 

the Department of Motor Vehicles (Department), within five calendar days after the 

county office of education, the school district governing board, the charter or private 

school, or the driver’s employer (for contracted-out services) has:  1) ordered and 

upheld disciplinary action, after completing disciplinary procedures granted by law or a 

collective bargaining agreement, against a school bus, school pupil activity bus, or 

youth bus driver who was found to have left the immediate vicinity of the vehicle to 

which the driver had been assigned with an unsupervised student onboard; and 2) 
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made a finding that the driver’s actions constituted gross negligence, defined as the 

want of even scant care or an extreme departure from the ordinary standard of conduct.   

A driver escorting students across a road or highway after the bus is stopped per 

Vehicle Code section 22112(d)(1) is not considered leaving the immediate vicinity.   

Education Code section 39860 authorizes a school district governing board to 

contract out and pay for the transportation of students within the district, and to and from 

other activities as approved by the board.  Per amendments to this section, a school 

district governing board must include, in any transportation contract for students, the 

requirement that a student shall not be left unattended on a schoolbus, school pupil 

activity bus, or youth bus in accordance with Education Code section 39831.3.   

Amended Education Code section 40085 requires the classroom instruction 

training for renewal of a certificate to drive a schoolbus or school pupil activity bus to 

include procedures to ensure that a student is not left unattended on a bus.   

Amended Vehicle Code section 13370 provides that the Department may refuse 

to issue or renew or may suspend or revoke a schoolbus, school pupil activity bus, 

general public paratransit vehicle or youth bus driver certificate, or a certificate for a 

vehicle used to transport developmentally disabled persons if the applicant or certificate 

holder has been reported for leaving a student unattended on a schoolbus, school pupil 

activity bus, or youth bus.  This section also provides that a former applicant or 

certificate holder whose certificate was revoked for leaving a student unattended on the 

bus may reapply for a certificate if the Department reverses or dismisses the revocation.   

Added Vehicle Code section 28160 et seq. requires that on or before the 

beginning of the 2018-2019 school year, each schoolbus, youth bus, child care motor 

vehicle, and school pupil activity bus, except as specified, must be equipped with an 

operational child safety alert system, defined as a device located at the interior rear of a 

vehicle that requires the driver to either manually contact or scan the device before 

exiting the vehicle, thereby prompting the driver to inspect the entirety of the vehicle’s 
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interior before exiting.  This section does not require a school pupil activity bus to be 

equipped with the alert system if it is not used exclusively to transport students, if an 

adult chaperone who is selected by a school official is in attendance when the bus is 

used to transport students, and if the driver and chaperone comply with additional safety 

and procedural requirements.  (Stats. 2016, ch. 721, effective January 1, 2017.)   

 

SUDDEN CARDIAC ARREST NOTIFICATION 

Assembly Bill 1639 (Maienschein):  Effective July 1, 2017, this bill establishes the Eric 

Paredes Sudden Cardiac Arrest Prevention Act.  (Ed. Code, § 33479 et seq.)  It applies 

to a public school, including a charter school, and a private school that elects to conduct 

athletic activities.  The Department of Education (Department) is required to post on its 

Internet Website guidelines, videos, and an information sheet on sudden cardiac arrest 

symptoms and warning signs and other relevant information to inform and educate 

students and parents, and to train coaches about the nature and warning signs of 

sudden cardiac arrest.  School districts and schools are encouraged to post this 

information on their Internet Websites.   

Each school year, the school must collect and retain a copy of the sudden 

cardiac arrest information sheet required by the California Interscholastic Federation 

(CIF) for that student before she or he participates in an athletic activity governed by the 

CIF.  Before a student participates in a non-CIF governed athletic activity, the student 

and the student’s parent or guardian must sign and return to the school an 

acknowledgement of receipt and review of the information sheet posted on the 

Department’s Internet Website.  A school may hold an informational meeting for all ages 

before the start of each athletic season about the warning signs and symptoms of 

sudden cardiac arrest.   
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If a student passes out or faints, or is known to have passed out or fainted while 

participating in or immediately following an athletic activity, the student must be 

removed from participating at that time by the athletic director, coach, athletic trainer or 

authorized person.  A student who exhibits any other sudden cardiac arrest symptoms 

may be removed from participating by an athletic trainer or authorized person if she or 

he reasonably believes the symptoms are cardiac-related.  In the absence of an athletic 

trainer or authorized person, any coach who observes symptoms must notify the 

student’s parent or guardian so the parent or guardian can determine treatment, if any.  

A student removed from play is prohibited from returning to participate in an athletic 

activity until the student is evaluated and cleared to return in writing by a physician and 

surgeon, or a nurse practitioner or physician assistant in accordance with standardized 

procedures or protocols.  “Authorized person” is defined as an employee, volunteer, or 

contractor authorized to provide health or medical services to student athletes.   

This section does not apply to a student engaged in an athletic activity during the 

regular schoolday or as part of a grade 7 through 12 physical education course (Ed. 

Code, § 51220(d)) unless it constitutes a practice, interscholastic practice, or 

scrimmage, for an athletic activity defined as:  1) interscholastic athletics; 2) a school-

sponsored athletic contest or competition other than interscholastic athletics, including 

cheerleading and club-sponsored sports activities; and 3) school-sponsored 

noncompetitive cheerleading.   

An athletic coach must complete the sudden cardiac arrest training course 

provided by the Department before she or he is eligible to coach an athletic activity.  

The course must be retaken every two years.  A coach who violates this provision on or 

after July 1, 2019 is subject to suspension from coaching any athletic activity until she or 

he completes the required training.  (Stats. 2016, ch. 792, effective January 1, 2017.)   
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PUPIL SUICIDE PREVENTION 

Assembly Bill 2246 (O’Donnell):  Before the beginning of the 2017-2018 school year, 

the governing board or body of each county office of education, school district, state 

special school, and charter school, serving students in grades 7 through 12, must adopt 

at a regularly scheduled meeting a policy on pupil suicide prevention that addresses:  

1) procedures relating to suicide prevention, intervention, and post-vention;  

2) the needs of high risk groups; and  

3) teacher training.   

High risk groups include, but are not limited to: 

• youth bereaved by suicide 

• youth with disabilities, mental illness, or substance abuse orders 

• youth experiencing homelessness or in out-of-home settings, such as 

foster care 

• lesbian, gay, bisexual, transgender or questioning youth 

The policy is to be developed in consultation with school and community stakeholders, 

school-employed mental health professionals, and suicide prevention experts and must 

be written to ensure that a school employee acts only within the authorization and scope 

of the employee’s credential or license.  A model policy will also be developed by the 

State Department of Education.  This bill adds section 215 to the Education Code.  

(Stats. 2016, ch. 642, effective January 1, 2017.)  
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STUDENT NUTRITION 

Senate Bill 1169 (McGuire):  Enacting the Healthy Food, Healthy Student Act, this bill 

updates state school nutritional standards to conform to federal standards and extends 

the time period before the schoolday begins that a school must comply with nutritional 

standards.  The bill makes the following changes:   

Amended Education Code section 49430 deletes the definition of “full meal” and 

adds or revises the following definitions:  “Combination foods” mean products that 

contain two or more components representing two or more of the recommended food 

groups:  fruit, vegetable, dairy, protein or grains.  “Competitive foods” mean all food and 

beverages other than meals reimbursed under programs authorized by the federal 

Richard B. Russell National Lunch Act and the federal Child Nutrition Act available for 

sale to students on the school campus during the schoolday.  “School campus” means 

all areas of the property under the jurisdiction of the school that are accessible to 

students during the schoolday.  “Schoolday” is defined as the period from the midnight 

before to 30 minutes after the end of the official schoolday.  “Snack” means a food that 

is generally regarded as supplementing a meal, including, but not limited to, chips, 

crackers, yogurt, cheese, nuts, seeds, fruit, or vegetables.   

Amended Education Code sections 49431 and 49431.2 require that from the 

midnight before to 30 minutes after the end of the official schoolday, at each 

elementary, middle, or high school, the only competitive foods (competitive snack foods 

for middle and high school) that may be sold to a student are fruit, vegetable, dairy, 

protein, or whole grain rich food items; foods with a fruit, vegetable, dairy, protein, or 

whole grain item as its first ingredient; or combination foods containing at least one-

quarter cup of fruit or vegetable.  These foods must meet a list of revised standards.   

Amended Education Code section 49431.2 also provides that from the midnight 

before to 30 minutes after the end of the official schoolday at each middle or high 
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school, a competitive entrée sold by the district food service department the day, or the 

day after, it is served on the federal National School Lunch Program or federal School 

Breakfast Program menu must meet a list of revised standards.  From the midnight 

before to 30 minutes after the end of the official schoolday at each middle or high 

school, a competitive entrée sold by the district food service department but not the day, 

or the day after, it is served on the federal National School Lunch Program or federal 

School Breakfast Program menu, or a competitive entrée sold by any other entity, must 

also meet a list of revised standards.   

Amended Education Code section 49431.5 provides that from the midnight 

before to 30 minutes after the end of the official schoolday, at each elementary or 

middle school, the only competitive beverages that may be sold are fruit-based and 

vegetable-based drinks in a maximum serving size of 8 fluid ounces for elementary and 

12 fluid ounces for middle school; plain water or plain carbonated water; and one 

percent fat unflavored milk, nonfat flavored or unflavored milk, soy milk, rice milk, and 

other similar nondairy milk in a maximum serving size of 8 fluid ounces for elementary 

and 12 fluid ounces for middle school.  A beverage must not contain caffeine except if it 

has trace amounts of naturally occurring caffeine substances.  Competitive beverages 

that can be sold at each high school from the midnight before to 30 minutes after the 

end of the official schoolday include up to 12 fluid ounce fruit-based drinks, vegetable-

based drinks, and milk as previously defined for middle schools, plain or plain 

carbonated water, plus flavored water or flavored carbonated water with no added 

sweetener and electrolyte replacement beverages, with specified calorie and serving 

size restrictions.  Beverages labeled or commonly referred to as sodas, colas, or soft 

drinks are not allowed.  In addition, a beverage containing caffeine is not allowed, 

except where it has trace amounts of naturally occurring caffeine substances.   

Amended Education Code section 49431.7 requires that a school or school 

district cannot sell food consisting of artificial trans fat to students in grades K through 

12 from the midnight before to 30 minutes after the end of the official schoolday.   
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Amended Education Code section 49432 deletes the requirement that every 

school post a summary of the district’s nutrition and physical activity policies in public 

view within all school cafeterias or other central eating areas.  It adds the requirement 

that every public school inform the public about the content of the school’s local school 

wellness policy, established pursuant to the federal Healthy, Hunger-Free Kids Act of 

2010.  (Stats. 2016, ch. 280, effective January 1, 2017.) 

 

STUDENT INFORMATION ON HEALTH CARE COVERAGE 

Assembly Bill 2308 (Roger Hernández):  This bill amends Education Code section 

49452.9 by requiring a public school, including a charter school, for the current school 

year, and every school year thereafter, to add or amend an informational item on its 

enrollment form, in order to provide a parent or legal guardian information about health 

care coverage options and enrollment assistance.  The bill also extends the repeal date 

of this section from January 1, 2019 until January 1, 2021.  (Stats. 2016, ch. 570, 

effective January 1, 2017.) 

 

BEFORE AND AFTER SCHOOL PROGRAMS 

Assembly Bill 1567 (Campos) and Assembly Bill 2615 (Wood):  Both of these bills 

make changes to the After School Education and Safety Program (ASES).  ( Ed. Code, 

§ 8482 et seq.)  They include the following:  

Allowing the grades served by participating school programs to be determined by 

local needs (Ed. Code, § 8482.3); 
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Allowing a grantee who receives funds as a partnership or consortium to 

restructure if certain conditions are met (Ed. Code, § 8482.4); 

Until July 1, 2017, allowing a program to charge family fees, but waiving or 

reducing these fees for students eligible for free or reduced-price meals; effective 

July 1, 2017, allowing a program to charge family fees, but waiving or reducing these 

fees for students eligible for free or reduced-price meals and for a child who is a 

homeless youth, as defined or is in foster care (Ed. Code, § 8482.6);   

Providing a process to transfer program services to another schoolsite within the 

same local educational agency (Ed. Code, § 8482.8); ` 

For every after and before school component: declaring the intent of the 

Legislature that elementary school and middle school or junior high school students 

participate in the full day of the program every day during which students participate, 

except as allowed by an early release or a late arrival policy, respectively, and deleting 

the requirement that students in middle or junior high school attend a minimum of nine 

hours a week and three days a week in an after school program and a minimum of six 

hours a week or three days a week in a before school program; effective July 1, 2017, 

providing first priority enrollment to homeless youth and students in foster care, and for 

programs serving middle and junior high students, second priority to students who 

attend daily (Ed. Code, § 8483, 8483.1); and  

For all programs, authorizing the department to withhold or terminate a grant 

allocation for noncompliance with audit resolutions.  (Ed. Code, § 8483.7.) 

Changes to the 21st Century High School After School Safety and Enrichment for 

Teens Program (Ed. Code, § 8420 et seq.) made by AB 2615 include: 

Authorizing student participation, subject to program capacity and authorizing a 

program to charge family fees, but waiving or reducing these fees for students eligible 

for free or reduced-price meals (Ed. Code, § 8422); 
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Allowing a grantee that receives funds as part of a partnership or consortium to 

restructure if certain conditions are met (Ed. Code, § 8426); 

Authorizing the State Department of Education (Department) to withhold or 

terminate the grant allocation of any site or program that does not comply with audit 

resolutions, or required fiscal, attendance, or outcomes reporting requirements (Ed. 

Code, § 8426); 

Providing a process to restore lost pupil attendance credits if the program 

grantee cannot operate its program due to natural disaster, civil unrest, or imminent 

danger to students and staff (Ed. Code, § 8426); and  

Providing a process to transfer program services to another schoolsite within the 

same local educational agency (Ed. Code, § 8426.5).   

AB 2615 also makes changes to the 21st Century Community Learning Centers 

(Ed. Code, § 8484.7 et seq.) by providing a formula for the Department to allocate funds 

to each region for programs serving elementary and middle school students and for 

after school grants to community learning centers serving high school students (Ed. 

Code, § 8484.8).  (Stats. 2016, ch. 399 and 470, effective January 1, 2017.)   

 

EXAM FEE WAIVERS FOR FOSTER YOUTH 

Assembly Bill 2656 (O’Donnell):  Amended Education Code section 48412 prohibits 

the State Department of Education (Department) from charging a fee for the high school 

certificate of proficiency examination to an examinee if she or he is a foster youth, as 

defined, and has not turned age 25 as of the date of the scheduled examination.  A 

contractor or testing center that charges its own separate fee for the high school 

equivalency certificate examination is also prohibited from charging a fee to an 
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examinee who is a foster youth, as defined, and under age 25 as of the scheduled 

exam date.  (Ed. Code, § 51421.5.)  (Stats. 2016, ch. 697, effective January 1, 2017.)   

 

HOMELESS CHILDREN AND YOUTHS TRAINING MATERIALS 

Senate Bill 1068 (Leyva):  This bill requires the State Department of Education 

(Department) to provide informational and training materials to local educational agency 

liaisons for homeless children and youths regarding the educational rights of homeless 

children and youths under state and federal law, updates and changes to state and 

federal law regarding the rights of homeless students, and the resources available to 

assist homeless children and youths.  In addition, the department is to adopt policies 

and practices to ensure that the liaisons participate in professional development and 

other technical assistance programs in accordance with the federal Every Student 

Succeeds Act.  (Stats. 2016, ch. 538, effective January 1, 2017.)   

 

FOSTER CARE 

Assembly Bill 1997 (Mark Stone):  Education Code section 56155.5 revises the 

definition of “licensed children’s institution” to also include a short-term residential 

therapeutic program as defined in Health and Safety Code section 1506 and revises the 

definition of “foster family home” to also include a certified family home of a foster family 

agency as defined in Health and Safety Code section 1506 and a resource family as 

defined in Health and Safety Code section 1517 and Welfare and Institutions Code 

section 16519.5.  The bill applies these revised definitions to Education Code section 

48204 regarding the residency requirements for student attendance in a school district.  

A student placed within the district boundaries in a licensed children’s institution or a 
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licensed foster home, as defined, complies with the residency requirements.  The bill 

also revises the definition of foster family home in provisions applying to a foster child’s 

right of placement in a public school and the right to remain at the school of origin (Ed. 

Code, § 48853) and the Foster Care Education Program provided by a community 

college district (Ed. Code, § 79420).  (Stats. 2016, ch. 612, effective January 1, 2017.)   

 

STUDENT RESIDENCY 

Senate Bill 1455 (Block):  This bill adds section 48204.3 to the Education Code to 

provide that notwithstanding Education Code section 48200, a student complies with the 

residency requirements for school attendance in a school district if she or he is a 

student whose parent is transferred or pending transfer to a military installation within 

the boundaries of the school district while on active duty pursuant to an official military 

order.  The school district must accept applications for these students by electronic 

means for enrollment, including enrollment in a specific school or program within the 

district and course registration.  The parent must provide proof of residence within ten 

days after the published arrival date provided on official documentation.  For proof of 

residence, a parent may use as an address related to her or his military move, a 

temporary on-base billeting facility, a purchased or leased home or apartment, or 

federal government or public/private venture off-base military housing.  “Active military 

duty” is defined as full-time military duty status in the active uniformed service of the 

United States, including California National Guard and State Military Reserve members 

on active duty orders.  “Military installation” means a base, camp, post, station, yard, 

center, homeport facility for any ship, or other activity under the jurisdiction of the 

Department of Defense or United States Coast Guard.  “Parent” is defined as the 

natural or adoptive parent or guardian of a dependent child.  (Stats. 2016, ch. 312, 

effective January 1, 2017.)   
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STUDENT ATTENDANCE 

Assembly Bill 2537 (O’Donnell):  Amended Education Code section 48204 eliminates 

the July 1, 2017 sunset date and thereby extends indefinitely the provisions that 

authorize a school district to consider a student has complied with residency 

requirements in that district if the parent or legal guardian is physically employed within 

the boundaries of that school district for a minimum of ten hours during the school week.  

(Stats. 2016, ch. 106, effective January 1, 2017.)   

 

THE LEARNING COMMUNITIES FOR SCHOOL SUCCESS PROGRAM 

Assembly Bill 1014 (Thurmond) and Senate Bill 527 (Liu):  These bills add section 

33430 et seq. to the Education Code and establish the Learning Communities for 

School Success Program in order to implement the K-12 education part of the Safe 

Neighborhoods and Schools Act, approved by the voters in 2014 as Proposition 47.  To 

be administered by the State Department of Education (Department) and subject to 

funding by the Budget Act, the program will provide assistance and grants to school 

districts, county offices of education, and charter schools to support their identifying and 

implementing evidence-based, nonpunitive programs and practices aligned with the 

goals for students contained in each of the entity’s local control and accountability plan 

(LCAP).  The bills list the requirements for grant applications, and the Department is 

directed to issue application guidelines after consulting with stakeholders, including 

representatives of local educational agencies, teachers and parents.  Grant moneys 

awarded to local educational agencies are to be used to provide such activities as 

establishing a community school; implementing activities or programs to improve 

attendance and chronic absenteeism; implementing restorative practices; and adding or 

increasing staff to address ongoing chronic attendance issues.  Priority in selection will 

be given to an entity that has a high rate of chronic absenteeism, out-of-school 



2016 EDUCATION LAW CONFERENCE 

 
STUDENTS—GENERAL 

 

- 47 - 
©2016 Atkinson, Andelson, Loya, Ruud & Romo www.aalrr.com 

suspension or school dropout, as specified, is located in a community with a high crime 

rate, and has a significant foster youth enrollment.  An entity receiving a grant is 

required to provide a local contribution of matching expenditures equal to at least 20 

percent of the total grant award.  An entity participating in the program will evaluate and 

report its results to the entity’s governing body and to the Department.  A Department 

final evaluation report is due on or before January 31, 2020.  This section is set to be 

repealed on January 31, 2024.  (Stats. 2016, ch. 397 and ch. 533, effective 

January 1, 2017.)   

 

DROPOUT RECOVERY HIGH SCHOOLS 

Assembly Bill 2259 (Medina):  Under existing law, Education Code section 52052(g) 

authorizes the Superintendent of Public Instruction (SPI) to develop an alternative 

accountability system for schools.  As part of the alternative accountability system, this 

bill extends until January 1, 2020, the authority of the SPI and state board to allow no 

more than ten dropout recovery high schools to report the results of an individual growth 

model proposed by the school and certified by the SPI, in place of other indicators.  

(Stats. 2016, ch. 383, effective January 1, 2017.) 

 

JUVENILE COURT SCHOOL STUDENTS 

Assembly Bill 2306 (Frazier):  Amended Education Code section 48645.5 requires a 

county office of education to issue a graduation diploma to a student if she or he 

completes statewide course requirements while attending a juvenile court school.  The 

county office must not require completion of coursework or other requirements that are 

in addition to statewide coursework requirements.   
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Under existing law, a student in foster care or a student who is a homeless child 

or youth and who transfers between schools is exempted from local graduation 

requirements under certain conditions.  Amended Education Code section 51225.1 

extends these exemptions to a former juvenile court school student.   

Amended Education Code section 51225.2 defines “former juvenile court school 

student” as a student who, upon completing her or his second year of high school, 

transfers from a juvenile court school to a school district, excluding a school district 

operated by the Division of Juvenile Justice of the Department of Corrections and 

Rehabilitation.  It requires a school district or county office of education to accept 

coursework done by former juvenile court school students while attending another 

school and prohibits a district or county office of education from requiring those students 

to retake courses or partial courses they have satisfactorily completed elsewhere.   

Education Code sections 51225.1 and 51225.2 provide for a complaint procedure 

for noncompliance to be filed under a local educational agency’s Uniform Complaint 

Procedure.  (Stats. 2016, ch. 464, effective January 1, 2017.) 

 

VERIFICATION OF GRADUATION 

Assembly Bill 2056 (Eduardo Garcia):  As part of the eligibility requirements for the 

Cal Grant Program, the Student Aid Commission (Commission), per Education Code 

section 69432.92, may require verification of high school graduation or its equivalent to 

be electronically submitted to the Commission for all former grade 12 students who 

graduated from public schools, including charter schools, in the prior academic year, 

except for students who are allowed to opt out.  If the Commission requires verification 

of high school graduation or its equivalent, it must provide guidance to high schools or 

high school districts to ensure they verify the graduation of their students in time to meet 

certain deadlines.  This bill provides, instead, that verification must be made as soon as 
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possible after a student’s graduation and no later than August 31 of the academic year 

following the student’s graduation.  This section also applies to students who graduate 

during the summer following the grade 12 academic year.  (Stats. 2016, ch. 351, 

effective January 1, 2017.) 

 

HIGH SCHOOL GRADUATION REQUIREMENTS 

Senate Bill 1123 (Leyva):  Education Code section 51225.3 requires a student to take 

at least one course in visual or performing arts, foreign language, or beginning in the 

2012-2013 school year, career technical education, to satisfy high school graduation 

requirements.  Currently, the career technical education course option becomes 

inoperative on the earlier of the following dates:  

1) the occurrence of a specified event relating to career technical education 
requirements at the University of California and the California State 
University; or  

2) until July 1, 2017.   

This bill extends the inoperative date to July 1, 2022 and the repeal date to 

January 1, 2023.  (Stats. 2016, ch. 53, effective January 1, 2017.)   

 

CREDITS FOR CAREER TECHNICAL EDUCATION 

Assembly Bill 2063 (Gallagher):  The governing board of a school district may grant 

credit to a student, not to exceed a total of 40 semester credits (up to ten credits a 

semester), who is at least 16 years of age at the time of enrollment and satisfactorily 

completes a work experience education program per the requirements of Education 

Code section 51760.3.  A student under age 16 may receive work experience education 
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credit under certain conditions.  By amending this section, a student who is at least age 

14 may receive work experience education credit if the principal in the school in which 

the student is enrolled certifies that it is necessary for the student’s participation in a 

career technical education program.  The bill also amends Education Code section 

51769 to allow a student to participate in a job shadowing experience for up to 40 hours 

in one semester, intersession, or summer school session if the principal of the school in 

which the student is enrolled certifies that it is necessary for the student’s participation 

in a career technical education program.  (Stats. 2016, ch. 72, effective 

January 1, 2017.)   

 

ATTENDANCE AT COMMUNITY COLLEGES 

Assembly Bill 526 (Holden):  Currently, a school district governing board may 

authorize a student who meets certain criteria to attend community college.  Education 

Code section 48800 limits, for any particular grade level, the number of students a 

principal can recommend for community college summer session to five percent of the 

total number of students who completed that grade immediately before the time of 

recommendation.  Until January 1, 2020, this bill exempts a high school student, 

enrolled in a course as part of a College and Career Access Pathways (CCAP) program 

from this five percent limit.  The course must be part of the CCAP program established 

pursuant to Education Code section 76004 in which a majority of the students are 

unduplicated pupils (Ed. Code § 42238.02) and must meet other specified criteria.  The 

bill was passed as urgency legislation.  (Stats. 2016, ch. 431, effective 

September 21, 2016.) 
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CAL GRANTS 

Assembly Bill 2908 (Committee on Higher Education):  Under the Cal Grant 

Program, the Student Aid Commission (Commission) requires that a grade point 

average be submitted electronically for all grade 12 students at public schools, including 

charter schools, each academic year, except for students who have opted out.  

Amended Education Code section 69432.9 sets the deadline for electronic submission 

no later than October 1 of each academic year.  This section also changes the notice 

date for a district or charter school to provide written notice to 

students/parents/guardians that the student will be deemed a Cal Grant applicant 

unless the student opts out within a specified period of time.  The notice date is 

changed from no later than October 15 of a student’s grade 12 academic year to no 

later than January 1 of a student’s grade 11 academic year.  In addition, the notice must 

indicate when the school will first send grade point averages to the Commission and 

state the submission deadline of October 1.  (Stats. 2016, ch. 82, effective 

January 1, 2017.) 

 

EXCUSED ABSENCE 

Assembly Bill 1593 (Obernolte):  By amending Education Code section 48205, this bill 

adds a student’s attendance at her or his naturalization ceremony to become a United 

States citizen to the list of excused absences from school.  (Stats. 2016, ch. 92, 

effective January 1, 2017.) 
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EDUCATIONAL CONFERENCE ORGANIZATION 

Assembly Bill 2609 (Chau):  Added Business and Professions Code section 17531.3 

defines “educational conference” as a conference, forum, camp, or other similar event, 

intended to develop the leadership, career, or college readiness of a K-12 student or 

provide some other form of educational benefit when participation in the event is 

represented as being limited to students receiving an award, invitation, or nomination to 

participate in the event.  “Educational conference organization” or “organization” means 

a person, partnership, corporation, or other entity that operates in a for-profit manner 

and that plans and advertises educational conferences to students living in California.  

This bill requires an organization that provides materials related to an educational 

conference directly to a school or school employee to distribute to students, to provide 

the materials in a sealed envelope or package addressed to the student’s parent or 

legal guardian; include with the materials specified disclosures in clear and concise 

language; and provide these disclosures on separate documents addressed to the 

school and to any school employee who is asked to distribute materials to a student.   

Disclosures must:  1) state that the materials constitute a solicitation for the sale 

of a product; 2) provide the organization’s legal form, including for-profit status, and 

legal owner, if any; 3) provide the specific eligibility criteria for participation; 4) provide 

an itemized list of costs and total price of participation; 5) state whether or not a 

nomination from a teacher or administrator is required; 6) provide the total amount, if 

any, of funding or other support the organization has provide to the school or school 

employees during the three years before the solicitation; 7) provide government agency 

contact information for parents to file a complaint concerning the solicitation and/or 

conference; and 8) state that attendance at an educational conference may not affect a 

student’s chances of being admitted to college and that a parent or guardian should 

contact the student’s counselor for more information.  (Stats. 2016, ch. 185, effective 

January 1, 2017.)    
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STUDENTS—INSTRUCTION 

INSTRUCTION IN CARDIOPULMONARY RESUSCITATION 

Assembly Bill 1719 (Rodriguez):  Beginning with the 2018-2019 school year, a school 

district governing board or charter school governing body that requires a health 

education course for high school graduation must include instruction in performing 

compression-only cardiopulmonary resuscitation (CPR) that is based on national 

evidence-based emergency cardiovascular care guidelines for the performance of 

compression-only CPR and includes hands on (“psychomotor skills”) training.  Before 

the beginning of the 2017-2018 school year, the State Department of Education will 

provide guidance on implementation, including who may provide instruction.  The 

governing board or body may adopt policies to implement this section and is 

encouraged to use the most cost-effective means for implementation.  While the 

governing board or governing body is encouraged to provide general information on the 

use and importance of an automated external defibrillator (AED), the presence of an 

AED in the classroom or its purchase is not required. The bill, which adds Education 

Code section 51225.6, grants immunity for any civil damages alleged to result from the 

acts or omissions of an individual who received instruction.  Immunity is granted to:  

1) a local agency, entity of a state or local government or other public or 
private organization, that sponsors, authorizes, supports, finances, or 
supervises student instruction in compression-only CPR or the use of an 
AED; and  

2) a public employee who provides or facilitates such student instruction.   

However, no immunity is granted for any person who instructs students in a manner that 

constitutes gross negligence or willful or wanton misconduct.  (Stats. 2016, ch. 556, 

effective January 1, 2017.)   

 



2016 EDUCATION LAW CONFERENCE 

 
STUDENTS—INSTRUCTION 

 

- 56 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

BANK FINANCIAL EDUCATION PROGRAM 

Assembly Bill 1784  (Dababneh):  This bill authorizes a bank to participate in a 

financial education program that receives deposits and pays withdrawals on the 

premises or at a facility used by a school.  The school premises or facility will not be 

considered a bank branch office if:  

1) the bank does not establish and operate the school premises or facility in 
which the program is conducted; 

2) bank employees work at the site only to participate in the program; 

3) the program is provided at the school’s discretion; 

4) the program’s principal purpose is financial education (e.g., teaching 
students the principles of personal financial management); 

5) no services are provided to the general public; and 

6) the program is conducted in a manner consistent with safe and sound 
banking practices and complies with applicable law.   

A bank participating in the program is liable for all deposits made on the school 

premises or at a facility used by the school as if the deposit was made directly at a 

branch office of the bank.  (Stats. 2016, ch. 180, effective January 1, 2017.) 

 

FINANCIAL LITERACY 

Assembly Bill 2546 (Calderon):  Added Education Code section 51284.5 requires the 

Instructional Quality Commission to consider including age-appropriate information and 

related topics on financial literacy in grade spans K-5, 6-8, and 9-12, inclusive, when the 

history-social science curriculum framework is revised after January 1, 2017.  (Stats. 

2016, ch. 616, effective January 1, 2017.)   
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TEACHING VISUAL AND PERFORMING ARTS 

Assembly Bill 2862 (O’Donnell):  On or before November 30, 2018, the 

Superintendent of Public Instruction, in consultation with the Instructional Quality 

Commission, is required to recommend to the State Board of Education revisions to the 

visual and performing arts content standards in the subjects of dance, theater, music, 

and visual arts.  The bill provides the review and adoption process which includes the 

holding of public hearings.  (Stats. 2016, ch. 647, effective January 1, 2017.) 

 

CONTRIBUTIONS OF CHINESE AMERICANS 

Assembly Bill 2864 (Chau):  By passing this bill, the Legislature encourages all state 

and local professional development activities to provide teachers with content 

background and resources to help them teach about the Chinese Exclusion Act of 1882 

and the contributions of Chinese Americans in establishing the transcontinental railroad.  

The State Board of Education is to consider including these items in the curriculum 

framework for history-social science to be revised and adopted on or after 

January 1, 2017.  (Stats. 2016, ch. 648, effective January 1, 2017.)   

 

K-8 BASIC INSTRUCTIONAL MATERIALS 

Assembly Bill 575 (O’Donnell):  This bill provides that K-8 instructional materials may 

be submitted for adoption to the State Board of Education at least once, but no more 

than twice, every eight years and requires the Department of Education, until 

January 1, 2024, to post a notice to publishers and manufacturers on its Internet 

Website before conducting a follow up adoption of materials in a given subject.  The 
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notice is to specify that each participant will be assessed a fee to offset the costs for the 

follow-up adoption.  (Stats. 2016, ch. 550, effective January 1, 2017.)   

 

ETHNIC STUDIES 

Assembly Bill 2016 (Alejo):  Added Education Code section 51226.7 requires the 

Instructional Quality Commission to develop and the State Board of Education to adopt, 

modify, or revise a model curriculum in ethnic studies.  The model is to be developed 

with input from faculty in ethnic studies programs at universities and colleges and a 

group of representatives from local agencies, a majority of whom are K-12 teachers who 

have relevant experience and education in the study of and teaching ethnic studies.  

The model curriculum is to be designed to offer courses that reflect the student 

demographics in school district communities.  The state board is directed to adopt the 

model curriculum on or before March 31, 2020.  Beginning in the year following 

adoption of the model curriculum, each school district and charter school maintaining 

grades 9 through 12 is encouraged to offer a course of study in ethnic studies if they do 

not otherwise offer a standards-based ethnic studies curriculum.  (Stats. 2016, ch. 327, 

effective January 1, 2017.) 

 

TEACHING FOREIGN LANGUAGES 

Assembly Bill 2290 (Santiago ):  On or before January 31, 2019, the Superintendent 

of Public Instruction, in consultation with the Instructional Quality Commission, is 

required to recommend to the State Board of Education revisions to the World 

Language Content Standards for California Public Schools adopted by the state board 

in 2009 for teaching foreign languages in kindergarten and grades 1 through 12.  The 
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bill provides the review and adoption process which includes the holding of public 

hearings.  (Stats. 2016, ch. 643, effective January 1, 2017.) 

 

COMPUTER SCIENCE 

Assembly Bill 2329 (Bonilla):  The Superintendent of Public Instruction (SPI) is 

required to convene an advisory panel on or before September 1, 2017, to develop 

recommendations for a computer science strategic implementation plan.  The advisory 

panel is to hold public meetings, post meeting locations and times, and post agendas 

online.  Recommendations from the panel due on or before July 1, 2018 are to address 

broadening the pool of teachers, defining computer science education principles for 

grades K through 12, and ensuring that all students have access to quality computer 

courses.  The bill also calls for the SPI to appoint a statewide computer science liaison 

within the State Department of Education (Department) to serve the advisory panel, as 

specified.  The Department is to develop, and the State Board of Education is to adopt 

the plan on or before January 1, 2019.  The advisory panel may also evaluate grants 

and other forms of financial support if state and federal funds are not available or 

sufficient to implement the plan.  The bill’s provisions are repealed as of 

January 1, 2021.  (Stats. 2016, ch. 693, effective January 1, 2017.)   

 

HEALTHY RELATIONSHIPS 

Senate Bill 1435 (Jackson):  Added Education Code section 33546 requires the 

Instructional Quality Commission during the next revision of the “Health Framework for 

California Public Schools” after January 1, 2017, to consider including comprehensive 

information for kindergarten and grades 1 through 8 on the development of healthy 
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relationships.  The information is to be age and developmentally appropriate and 

consistent with the health education standards adopted by the State Board of 

Education.  Development of healthy relationships includes treating each other with 

respect, dignity and kindness; using communication skills to resolve conflict; and 

recognizing when and how to respond to situations that may result in bullying, 

harassment, harming, or hurting of another person.  (Stats. 2016, ch. 633, effective 

January 1, 2017.)   
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GOVERNANCE 

ORAL REPORT OF EXECUTIVE COMPENSATION UNDER THE BROWN ACT 

Senate Bill 1436 (Bates):  Amended Government Code section 54953 requires a 

legislative body to orally report a summary of a recommendation for a final action on the 

salaries, salary schedules, or compensation paid in the form of fringe benefits of a local 

agency executive, prior to taking final action and during the open meeting in which the 

final action is to be taken.  This section further states that it shall not affect the public’s 

right under the California Public Records Act to inspect or copy records created or 

received in the process of developing the recommendation.   

For purposes of this section, “local agency executive” is defined as any person 

employed by a local agency who is not subject to the Meyers-Milias-Brown Act (Gov. 

Code, § 3500 et seq.), Education Code section 45100 et seq. (K-12 classified 

employees), Education Code section 88000 et seq. (community college classified 

employees), and: 

1) is the chief executive officer, a deputy chief executive officer, or an 
assistant chief executive officer of the local agency; or  

2) is the head of a local agency department; or  

3) the person’s position within the local agency is held by an employment 
contract between the local agency and that person.   

(Stats. 2016, ch. 175, effective January 1, 2017.) 
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MEETING AGENDA ONLINE POSTING 

Assembly Bill 2257 (Maienschein):  This bill amends Government Code section 

54954.2 under the Brown Act.  For a meeting occurring on and after January 1, 2019, 

the legislative body of a city, county, city and county, special district, school district, or 

political subdivision of the state that has an Internet Website must provide an online 

posting of an agenda posted on the primary Internet Website homepage of the entity 

that is accessible through a prominent, direct link to the current agenda, as specified.  It 

must post in an open format the online posting of an agenda, including, but not limited 

to, an agenda posted in an integrated agenda management platform.  The open format 

must be retrievable, downloadable, indexable, and electronically searchable by 

commonly used Internet search applications, be platform independent and machine 

readable, and be available to the public free of charge and without restriction on the 

reuse or redistribution of the agenda.  A legislative body does not have to comply with 

these provisions if it has an Internet Website and posts on its primary homepage a 

direct link to an integrated agenda management platform that meets specified 

requirements.  “Integrated agenda management platform” is defined as an Internet 

Website of a city, county, city and county, special district, school district, or political 

subdivision established by the state dedicated to providing the entirety of the agenda 

information for the legislative body of that entity to the public.  “Legislative body” means 

the governing body of a local agency or any other local body created by state or federal 

statute.  (Gov. Code, § 54952(a).)   

These provisions do not apply to a political subdivision of a local agency that was 

established by the legislative body of the city, county, city and county, special district, 

school district or political subdivision established by the state.  (Stats. 2016, ch. 265, 

effective January 1, 2017.)   
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TRANSLATORS AT PUBLIC MEETINGS 

Assembly Bill 1787 (Gomez):  Government Code section 54954.3 requires the 

legislative body of a local agency to provide members of the public the opportunity to 

directly address the legislative body at meetings conducted under the provisions of the 

Ralph M. Brown Act.  To ensure that non-English speakers receive the same 

opportunity to directly address the legislative body, this bill requires a legislative body to 

provide at least twice the allotted time to a member of the public who uses a translator 

when the legislative body limits time for public comment.  This does not apply if the 

legislative body uses simultaneous translation equipment in a manner that allows the 

legislative body to hear the translated public testimony simultaneously.  (Stats. 2016, 

ch. 507, effective January 1, 2017.)   

 

ONLINE PUBLIC RECORD 

Assembly Bill 2853 (Gatto):  Under the California Public Records Act, public records 

are open to inspection at all times during the office hours of a state or local agency and 

every person has the right to inspect any public record, with certain exceptions.  Each 

state and local agency, in response to a request for a copy of records that reasonably 

describe an identifiable record or records, must make the records promptly available to 

any person who pays a fee covering the direct costs of duplication or a statutory fee, if 

applicable.   

Amended Government Code section 6253 authorizes a public agency to post a 

public record on its Internet Website in order to comply with these disclosure 

requirements.  If a public agency receives a request for a public record that is posted on 

its Internet Website, this bill allows the agency to direct the member of the public to that 

location on its Internet Website.  However, if the member of the public requests a copy 



2016 EDUCATION LAW CONFERENCE 

 
GOVERNANCE 

 

- 66 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

of the record because she or he is unable to access or reproduce the record from the 

Internet Website, the agency must promptly provide a copy, in the manner currently 

required by statute.  (Stats. 2016, ch. 275, effective January 1, 2017.)   

 

SOCIAL SECURITY NUMBERS 

Assembly Bill 2097 (Melendez):  Added Education Code section 49076.7 mandates 

that a school district, county office of education, or charter school must not collect or 

solicit social security numbers or the last four digits of social security numbers from 

students or their parents or guardians unless otherwise required to do so by state or 

federal law.  The State Department of Education may additionally prohibit the collection 

and solicitation of other personally identifiable information, as recommended by the 

Superintendent of Public Instruction (SPI) and approved by the State Board of 

Education.  This bill also amends Education Code section 56601 to delete the SPI’s 

authority to collect and use, as pupil identification numbers, the social security numbers 

of individuals with exceptional needs.  Beginning with the 2017-2018 fiscal year, the 

SPI, over a two year period, is required to assign a student identification number to 

individuals with exceptional needs for the purpose of evaluating special education 

programs and related services.  (Stats. 2016, ch. 184, effective January 1, 2017.) 

 

DIGITAL SIGNATURES 

Assembly Bill 2296  (Low):  The Legislature passed this bill to clarify that a “digital 

signature” authorized by section 16.5 of the Government Code is one type of “electronic 

signature” (Civ. Code, §1633.2(h)) that a public agency may adopt under the Uniform 

Electronic Transactions Act.  If a public entity elects to use a digital signature, that 
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digital signature shall have the same force and effect as the use of a manual signature, 

if specified conditions are met.  (Stats. 2016, ch. 144, effective January 1, 2017.) 

 

CHILD CARE CONTRACTORS AND DIGITAL SIGNATURES 

Assembly Bill 1712 (Obernolte):  Amended Education Code section 8262.1 permits a 

contractor under the Child Care and Development Services Act to maintain records 

electronically and use a digital signature that complies with state and federal standards 

that is either computer generated or produced by electronic means and is intended by 

the signatory to have the same effect as a handwritten signature.  Using the digital 

signature shall have the same force and effect as a manual signature if specified 

requirements are met.  (Stats. 2016, ch. 324, effective January 1, 2017.)   

 

POLITICAL REFORM ACT OF 1974:  ONLINE FILING SYSTEM 

Senate Bill 1349 (Hertzberg):  This bill requires the Secretary of State, in consultation 

with the Fair Political Practices Commission, to develop an online filing and disclosure 

system in a user-friendly and easily understood format for use by persons and entities 

required to file campaign statements and other reports with the Secretary of State’s 

office.  (Stats. 2016, ch. 845, effective January 1, 2017.)   

 

USE OF PUBLIC FUNDS 

Senate Bill 1107 (Allen):  Amended Government Code section 85300, under the 

Political Reform Act, authorizes a public official or candidate to spend or accept public 
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moneys to seek elective office if the state or local governmental entity establishes a 

dedicated fund for this purpose by statute, ordinance, resolution or charter, and:  

1) the fund’s public moneys are available to all qualified, voluntarily 
participating candidates for the same office without regard to incumbency 
or political party preference; and  

2) the state or local governmental entity has established criteria for 
determining a candidate’s qualification by statute, ordinance, resolution, or 
charter.   

Per added Government Code section 89519.5, an officeholder who has been 

convicted of a specified felony (Elec. Code, § 20) and whose conviction is final, is 

required to use funds held by the officeholder’s candidate controlled committee only for 

the payment of outstanding campaign debts or elected officer’s expenses and the 

repayment of contributions.  Six months after the conviction becomes final, any 

remaining funds, except as specified, are to be forfeited and deposited in the General 

Fund.  An Elections Code section 20 felony involves bribery, embezzling public money, 

extortion or theft of public money, perjury, or conspiracy to commit any of these crimes.  

(Stats. 2016, ch. 837, effective January 1, 2017.)   

 

PRIVACY BREACH 

Assembly Bill 2828 (Chau):  Currently, Civil Code section 1798.29 requires any 

agency that owns or licenses computerized data that includes personal information to 

disclose any breach of the system’s security following discovery or notice of the data 

security breach to any California resident whose encrypted personal information was, or 

is reasonably believed to have been, acquired by an unauthorized person.  This bill also 

requires disclosure to any California resident whose encrypted personal information and 

the encryption key or security credential was, or is reasonably believed to have been, 

acquired by an unauthorized person and the agency that owns or licenses the 
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encrypted information has a reasonable belief that the encryption key or security 

credential could render that personal information readable or useable.  “Encryption key” 

and “security credential” mean the confidential key or process designed to render the 

data useable, readable, and decipherable.  (Stats. 2016, ch. 337, effective 

January 1, 2017.) 

 

PRESCHOOL AND PREKINDERGARTEN PRIVACY INFORMATION 

Assembly Bill 2799 (Chau):  This bill establishes the Early Learning Personal 

Information Protection Act to prohibit an operator of an Internet Website, online service, 

online application or mobile application used primarily for preschool and prekindergarten 

purposes to:  

1) engage in targeted advertising on the operator’s site, service or 
application or engage in target advertising on any other site, service or 
application when the targeting is based on information obtained because 
of the use of the operator’s site, service, or application;  

2) use information created and gathered by the operator’s site, service, or 
application to amass a profile about a student, except for preschool or 
prekindergarten purposes, as defined;  

3) sell a student’s information, including covered information; and  

4) disclose covered information, except under specified conditions.   

“Covered information” is defined as personally identifiable information or materials, in 

any media or format that is created or provided to an operator by the student or 

parent/legal guardian in the course of their use of the operator’s site, service, or 

application for preschool and prekindergarten purposes; is created or provided to an 

operator by an employee or agent of the preschool, prekindergarten, school district, 

local educational agency, or county office of education; or is gathered by the operator 
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through the operation of the site, service, or application and is descriptive of, or 

otherwise identifies a student.   

An operator is required to implement and maintain reasonable security 

procedures and practices and protect the information from unauthorized access, 

destruction, use, modification, or disclosure.  In addition, an operator must delete a 

student’s covered information if the preschool, prekindergarten, or district requests 

deletion, as specified.  The provisions of this bill become operative July 1, 2017.  (Stats. 

2016, ch. 620, effective January 1, 2017.)   

 

DISCLOSURE OF EMPLOYEE CONTACT INFORMATION 

Assembly Bill 2843 (Chau):  Under the California Public Records Act, the home 

addresses and home telephone numbers of state, school district, and county office of 

education employees are not a public record or open to public inspection, with certain 

exceptions.  Amended Government Code section 6254.3 adds personal cellular 

telephone numbers and birth dates to this list of nondiscloseable information and 

extends these provisions to all employees of a public agency.   

Currently, home addresses and home telephone numbers are discloseable to an 

employee organization, except for the home addresses and home telephone numbers 

of employees performing law-enforcement functions.  This bill allows disclosure of an 

employee’s home address, home telephone number, and personal cellular telephone 

number to an employee organization, but prohibits disclosure of the home addresses 

and any phone numbers on file with the employer of employees performing law-

enforcement functions and the birth date of any employee.  If an employee makes a 

written request, a public agency must not disclose the employee’s home address, home 

phone and personal cell numbers or birthdate to the employee organization and must 
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remove the contact information from any agency mailing list, except if the list is used 

exclusively to contact the employee.  (Stats. 2016, ch. 830, effective January 1, 2017.)  

 

DISCLOSURE OF RETIRED EMPLOYEE NAME AND MAILING ADDRESS 

Assembly Bill 241 (Gordon): This law specifically excludes school districts but may 

apply to county offices of education.  Per added Government Code section 53760.9, a 

local public entity is required to provide, in list form, the name and mailing address of 

each retired employee, or her or his beneficiary receiving the employee’s retirement 

benefit, to any California nonprofit mutual benefit corporation incorporated to represent 

the entity’s retired employees and who makes a request if the local public entity:  

1) began the process of participating in a neutral evaluation process (Gov. 
Code, § 53760.3); 

2) declared a fiscal emergency and adopted a resolution by a majority vote of 
the governing board (Gov. Code, § 53760.5); or  

3) filed a petition pursuant to applicable federal bankruptcy law on or before 
December 31, 2011.   

An organization that receives a list under this section can only use the information to 

represent the retired employee or beneficiary as an interested party in a neutral 

evaluation process, the declaration of a fiscal emergency and adoption of a resolution, 

or a bankruptcy proceeding.  An organization that misuses the information is subject to 

a civil penalty of $25,000.  This section does not affect or limit the disclosure or 

nondisclosure of public records pursuant to any other statute or decisional law.  At the 

written request of the retiree or her or his beneficiary, a local public entity must not 

disclose the employee’s or beneficiary’s name and mailing address and must remove 

the retiree or beneficiary from any mailing list created to comply with this statute.  (Stats. 

2016, ch. 252, effective January 1, 2017.)   
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DISTRICT-BASED ELECTION REQUIREMENTS 

Assembly Bill 350 (Alejo):  Per amended Elections Code section 10010, a political 

subdivision (including a school district and a community college district) that changes 

from an at-large method of election to, or establishes a district-based election, is 

required to perform certain actions before a public hearing at which the governing body 

of the political subdivision votes to approve or defeat an ordinance establishing district-

based elections.  These actions include:  

1) holding at least two public hearings over no more than 30 days to gather 
community input before drawing a draft map or maps of the proposed 
boundaries; and  

2) after all draft maps are drawn, publishing and making available for release 
at least one draft map and the potential sequence of elections to provide 
for staggered terms of office, if governing body members will be elected at 
different times.   

The political subdivision must also hold at least two additional public hearings over no 

more than 45 days to consider the draft map and the sequence of elections.  The first 

version of a draft map must be published at least seven days before consideration at a 

hearing.  If a draft map is revised at or following the hearing, it must be published and 

made available to the public for at least seven days before adoption.  This section also 

requires the governing body to give special consideration to the purposes of the 

California Voting Rights Act of 2001 (CVRA) in determining the final sequence of district 

elections if the terms of office are to be staggered.   

In addition, this bill provides a process and timelines for a prospective plaintiff to 

commence an action against a political subdivision asserting that its elections method 

may violate the CVRA.  Before commencing an action (asserting there may be a 

violation of the CVRA), a prospective plaintiff must send a written notice by certified mail 

to the clerk of the political subdivision.  A prospective plaintiff may not sue under the 

CVRA within 45 days of the political subdivision’s receipt of the written notice.  Before 
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receiving a written notice or within 45 days after receiving the written notice, the political 

subdivision may, but is not required to, pass a resolution outlining its intent to transition 

to district-based elections, including the specific steps to facilitate the transfer and an 

estimated time frame.  If a political subdivision passes a resolution, a prospective 

plaintiff cannot commence an action within 90 days of the resolution’s passage.  If a 

political subdivision passes an ordinance establishing district-based elections, a 

prospective plaintiff, who sent written notice before the resolution of intent was adopted, 

may, within 30 days of the ordinance’s adoption, demand reimbursement for the cost of 

the work product generated to support the notice.  The demand must be in writing and 

include financial documentation to substantiate the demand.  Within 45 days of 

receiving the demand, the political subdivision must reimburse the prospective plaintiff 

for reasonable costs claimed, or in an amount mutually agreeable to the parties.  The 

amount is capped at $30,000, regardless of the number of prospective plaintiffs.  (Stats. 

2016, ch. 737, effective January 1, 2017.)   

 

ALL-MAILED BALLOT ELECTIONS 

Assembly Bill 2686 (Mullin):  As a pilot program until January 1, 2021, current law 

allows an eligible entity to conduct a special or special consolidated election by an all-

mailed ballot.  (Elec. Code, § 4000.5.)  “Eligible entity” includes a city, school and 

community college district, special district or other district or political subdivision 

organized pursuant to state law, whose boundaries are located wholly within San Diego 

County.  This bill extends the pilot program to an eligible entity whose boundaries are 

located partially within San Diego County.  Added Elections Code section 4001.5 

authorizes any county, until January 1, 2021, to conduct a pilot program for an all-

mailed ballot special election or special consolidated election to fill a congressional or 

legislative vacancy.  Fifty percent or more of the total number of voters in the county 

must already be permanent vote by mail voters, the county board of supervisors must 
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approve a resolution for participation, and other requirements must be met.  (Stats. 

2016, ch. 764, effective January 1, 2017.)   

 

MAIL BALLOTS 

Assembly Bill 2071 (Harper):  Currently, a vote by mail ballot is considered timely cast 

if received by the voter’s election official via the United States Postal Service or a bona 

fide private mail delivery company no later than three days after election day under 

certain circumstances.  This bill defines “bona fide private mail delivery company” as a 

courier service that is in the regular business of accepting a mail item, package or 

parcel for the purpose of delivery to a person or entity whose address is specified on the 

item.  (Stats. 2016, ch. 225, effective January 1, 2017.) 

 

ELECTRONIC CANDIDATE STATEMENT 

Assembly Bill 2010 (Ridley-Thomas) and Assembly Bill 2911 (Committee on 

Elections and Redistricting):  Per Amended Elections Code section 13307, a local 

agency governing board may permit each candidate for nonpartisan elective office in 

the local agency to prepare a candidate’s statement for electronic distribution if the 

elections official who is conducting the election permits electronic distribution.  The 

statement must be posted on the Internet Website of the elections official and may be 

included in the voter’s pamphlet electronically distributed by the elections official but 

must not be included in a printed and mailed voter’s pamphlet.  A statement printed in 

the voter’s pamphlet and mailed to voters must be included with the statement that is 

prepared and electronically distributed.  Any statement prepared and electronically 

distributed must be displayed in type of uniform size and darkness and with uniform 
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spacing.  The elections official must provide a Spanish translation, by a specified 

translator, to those candidates who wish to have one.  Amended Elections Code section 

13312 provides that where a candidate has been authorized to, and prepares a 

statement for electronic distribution, the county voter information guide must specify that 

additional statements are available on the Internet Website and must provide the site 

address.  (Stats. 2016, ch. 128 and 422, effective January 1, 2017.) 

 

VOTE DISCLOSURE 

Assembly Bill 1494 (Levine):  Currently, Elections Code section 14291 prohibits a 

voter, after the ballot is marked, from showing her or his ballot to any person in such a 

way as to reveal its contents. This bill revises this language and adds an exception.  It 

provides that after the ballot is marked, a voter shall not show it to any person in a 

manner that reveals its contents except a voter may voluntarily disclose how she or he 

voted if that voluntary act does not violate any other law.  (Stats. 2016, ch. 813, effective 

January 1, 2017.)   

 

LEGISLATIVE COUNSEL INFORMATION 

Assembly Bill 884 (Gordon):  Government Code section 10248 authorizes the 

Legislative Counsel to provide information electronically, such as the California Codes 

and legislative bills, on a public computer network.  Added Government Code section 

10248.5 clarifies that this information is within the public domain and the State of 

California retains no copyright or other proprietary interest in the information.  (Stats. 

2016, ch. 441, effective September 22, 2016.)   
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ADMINISTRATION 

TEACHER AND SCHOOL DISTRICT EMPLOYEE HOUSING 

Senate Bill 1413 (Leno):  This bill establishes the Teacher Housing Act of 2016 to 

facilitate the acquisition, construction, rehabilitation, and preservation of affordable 

rental housing, as defined, for teachers and school district employees to allow them to 

access and maintain housing stability.  (Health & Saf. Code, § 53570 et seq.)  It 

authorizes a school district to establish and implement programs that, among other 

things, leverage federal, state, and local public, private, and nonprofit programs and 

fiscal resources available to housing developers; promote public and private 

partnerships; and foster innovative financing opportunities.  “Teacher or school district 

employee” means any person, employed by a unified school district maintaining 

prekindergarten, transitional kindergarten, and grades 1 through 12; an elementary 

school district maintaining prekindergarten, transitional kindergarten, and grades 1 

through 8; or a high school district maintaining grades 9 through 12, including, but not 

limited to, certificated and classified staff.  As provided in Internal Revenue Code 

section 42(g)(9), the bill creates a state policy supporting housing for teachers and 

school district employees and permits school districts and developers receiving local or 

state funds or tax credits designated for affordable rental housing to restrict occupancy 

to teachers and school district employees on land owned by school districts, so long as 

that housing does not violate any other applicable laws.  (Stats. 2016, ch. 732, effective 

January 1, 2017.)   
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SINGLE-USER RESTROOMS 

Assembly Bill 1732 (Ting):  Effective March 1, 2017, all single-user toilet facilities in 

any state or local government agency, business establishment, or place of public 

accommodation is to be identified as all-gender toilet facilities by signage that complies 

with title 24 of the California Code of Regulations and designated for use by no more 

than one occupant at a time or for family or assisted use.  The bill authorizes an 

inspector, building official, or other local officer responsible for code enforcement to 

inspect for compliance during any inspection.  “Single-user toilet facility” means a toilet 

facility with no more than one water closet and one urinal with a locking mechanism 

controlled by the user.  (Stats. 2016, ch. 818, effective January 1, 2017.)   

 

ACCOUNTABILITY REPORTS 

Senate Bill 1029 (Hertzberg):  The California Debt and Investment Advisory 

Commission (Commission) provides information, education, and technical assistance on 

debt issuance and investments to local public agencies and other public finance 

professionals.  Amended Government Code section 8855 requires the Commission to 

track and report on all state and local outstanding debt until fully repaid or redeemed.  

Under current law, the issuer of any proposed debt issue of state or local government 

must, not later than 30 days before the sale of any debt issue, submit a report of the 

proposed issuance to the Commission.  This bill requires the report to include a 

certification that the issuer has adopted local debt policies concerning the use of debt 

and that the debt issuance is consistent with those local policies.  It also lists the 

required provisions for the debt policy and addresses the process for certification of 

bond proceeds used by a governmental entity other than the issuer.   
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A state or local public agency must submit to the Commission an annual report 

for any issue of debt for which it has submitted a report of final sale on or after 

January 21, 2017.  The annual report, covering the reporting period from July 1 through 

June 30, must be submitted no later than seven months after the end of the reporting 

period and must include specified information.  The bill authorizes the Commission to 

develop an alternate reporting method.  (Stats. 2016, ch. 307, effective 

January 1, 2017.)   

 

PARCEL TAX NOTICE 

Assembly Bill 2476 (Daly):  This bill adds Government Code section 54930 to require 

the legislative body of a local agency, including a school district, to provide notice of a 

new parcel tax to an owner of a parcel affected by the tax, if the owner does not live 

within the jurisdictional boundaries of the taxing entity.  The notice must include 

specified information and be sent by U.S. Mail, postage prepaid.  A local agency may 

recover the reasonable costs of preparing and mailing the notice from proceeds of the 

parcel tax.  (Stats. 2016, ch. 269, effective January 1, 2017.)   

 

SCHOOL BONDS 

Assembly Bill 2116 (Gallagher):  Amended Education Code section 15100 requires 

that before it can order a bond election to raise money, the governing board of a school 

district or community college district must obtain reasonable and informed projections of 

assessed property valuations that consider projections of assessed property valuations 

made by the county assessor.  (Stats. 2016, ch. 129, effective January 1, 2017.) 
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CIVIC CENTER ACT 

Assembly Bill 1557 (Mathis):  Per amended Education Code section 38134, this bill 

adds a recreational sports league that charges participants no more than a nominal fee 

to the list of organizations, clubs or associations authorized by a school district 

governing board to use school facilities or grounds under the governing board’s control.  

For purposes of this section, “nominal fee” is defined as an average of no more than 

sixty dollars ($60) per month.  (Stats. 2016, ch. 120, effective January 1, 2017.) 

 

SCHOOL ZONES 

Assembly Bill 1115 (Salas):  This bill designates the portion of State Highway Route 

184 at the intersection of Sunset Boulevard and adjacent to the Sunset Middle School in 

the County of Kern as a school zone, to be identified with standard “SCHOOL” warning 

signs consistent with Vehicle Code section 22352(b) which also requires prima facie 

speed limits within the school zone (25 miles per hour).  (Stats. 2016, ch. 221, effective 

January 1, 2017.)   

 

SMOKING AND TOBACCO PRODUCTS 

Senate Bill X2-5 (Leno):  This bill amended Business and Professions Code section 

22950.5 to define “smoking” as inhaling, exhaling, burning, or carrying any lighted or 

heated cigar, cigarette, or pipe, or any other lighted or heated tobacco or plant product 

intended for inhaling, whether natural or synthetic, in any manner or form.  Smoking 

includes the use of an electronic or other oral smoking device, as specified.  “Tobacco 

product” includes a product containing, made or derived from tobacco or nicotine, 
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intended for human consumption, whether smoked, heated, chewed, absorbed, 

dissolved, inhaled, snorted, sniffed or ingested by any other means, including, but not 

limited to, cigarettes, cigars, little cigars, chewing tobacco, pipe tobacco or snuff; an 

electronic device, as defined; or any component, part, or accessory of a tobacco 

product, whether or not sold separately.  A tobacco product does not include a product 

approved for sale by the U.S. Food and Drug Administration as a tobacco cessation 

product or for other therapeutic purposes.  These definitions were added to:  

1) Education Code section 48901 which prohibits a school from allowing its 
students to smoke or use a tobacco product on campus, while attending 
school-sponsored activities, or while under the supervision and control of 
school district employees;  

2) Vehicle Code section 12523 which requires a youth bus driver to refrain 
from smoking tobacco products when operating a youth bus; 

3) Government Code section 7597 which prohibits a public employee from 
smoking inside or within 20 feet of a public building and authorizes a 
community college campus to adopt and enforce more restrictive tobacco 
and smoking policies;  

4) Health and Safety Code section 118910 that authorizes a local governing 
body to ban completely the smoking of tobacco products or regulate 
smoking of tobacco products in any manner not inconsistent with any 
provision of law; and  

5) Health and Safety Code section 104495 that prohibits smoking and 
disposing of any tobacco product within 25 feet of a playground or tot lot 
sandbox area.   

(Stats. 2016, ch. 7, effective June 9, 2016.) 

 

TOBACCO USE AT YOUTH SPORTS EVENTS 

Senate Bill 977 (Pan):  Business and Professions Code section 22950.5 was amended 

in June 2016 to revise the definition of “smoke and smoking” and “tobacco products.”  
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Health and Safety Code section 104495, which prohibits smoking within 25 feet of a 

playground or tot lot sandbox area, was also amended at that time to include these new 

definitions.  Additional changes made by this bill to Health and Safety Code section 

104495 prohibit a person located in the same park or facility where a youth sports 

center event is taking place from using a tobacco product, as defined, within 250 feet of 

the event.  “Youth sports event” means any practice, game, or related activity organized 

by an entity at which athletes up to age 18 are present.  A violator of this section is 

guilty of an infraction, punishable by a $250 fine.  (Stats. 2016, ch. 537, effective 

January 1, 2017.)   

 

TOBACCO USE PROGRAMS 

Assembly Bill X2-9 (Thurmond):  By amending Health and Safety Code section 

104420, this bill expanded to charter schools the eligibility for funding for the tobacco 

use prevention program.  It added Health and Safety Code section 104559 to prohibit 

the use of tobacco and nicotine products at any time in a county office of education, 

charter school or school district-owned or leased buildings, on school or district 

property, and in school or district vehicles.  Tobacco and nicotine products include 

smokeless tobacco, snuff, chew, clove cigarettes, and other nicotine delivery devices, 

such as electronic cigarettes.  School districts, charter schools and county offices of 

education are now required to prominently display signs stating, “Tobacco use is 

prohibited,” at all entrances to school property.  (Stats. 2016, ch. 5, effective 

June 9, 2016.)   
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EDUCATION OMNIBUS TRAILER BILL 

Senate Bill 828 (Committee on Budget and Fiscal Review):  The Education Trailer 

Bill was enacted as urgency legislation on June 27, 2016.  Some of its most important 

provisions do the following:   

Pursuant to the Child Care and Development Services Act, requires the signing 

parent on a child care services enrollment application, where the application information 

indicates there is a second parent, to self-certify the presence or absence of a second 

parent under penalty of perjury.  The signing parent is not required to submit any other 

information.  (Ed. Code, § 8263.) 

Sets the income eligibility limits for the 2016-2017 fiscal year at 70 percent of the 

state median income that was in use for the 2007-2008 fiscal year, adjusted for family 

size.  (Ed. Code, § 8263.1.) 

Continues the standard reimbursement rate for child care services for a 250-day 

year at $9,572.50 per unit of average daily enrollment and the full day state preschool 

reimbursement rate for a 250-day year at $9,632.50 per unit of average daily enrollment 

through December 31, 2016.  Effective January 1, 2017, increases the standard 

reimbursement rate to $10,529.75 and the full day state preschool reimbursement rate 

to $10,595.75.  (Ed. Code, § 8265.) 

Revises the regional market rates governing the cost of child care services 

provided by the CalWORKs program.  Effective January 1, 2017, limits reimbursement 

to license-exempt child care providers not to exceed 70 percent of the family child care 

home rates, as specified.  (Ed. Code, § 8357.) 

Changes the formula by which the State Department of Education implements 

regional market rate schedules based on county aggregates for child care contracts.  

(Ed. Code, § 8447.) 
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Requires the Superintendent of Public Instruction (SPI) to apportion funds 

appropriated for the K-12 High Speed Network (K-12 HSN) in a given fiscal year by 

apportioning three-fourths of the total amount appropriated by August 31 and up to one-

fourth of the total amount appropriated by January 31.  (Ed. Code, § 11800.)  For the 

2016-2017 fiscal year, allocates $3.5 million to the K-12 HSN for operational activities, 

as specified.   

Suspends for the 2016-2017 fiscal year the requirement that for the 1990-1991 

fiscal year and every year thereafter, moneys applied by the state for support of school 

and community college districts and direct state-provided elementary and secondary 

level instructional services be distributed in accordance with certain calculations 

governing proration of these moneys across the three segments of public education.  

(Ed. Code, § 41203.1.)   

Appropriates $218 million in the 2016-2017 fiscal year from the General Fund to 

school and community college districts to offset the 2009-2010 fiscal year outstanding 

balance of the minimum funding obligation to school and community college districts per 

Article XVI, section 8 of the California Constitution.  Community college districts are to 

use the funds for deferred maintenance, instructional materials, and other specified 

activities.  School district governing boards are to spend these one-time funds for any 

purpose.  However, it is the intent of the Legislature that school districts prioritize these 

funds to be used for deferred maintenance, professional development for educators, 

induction for beginning teachers with a focus on relevant mentoring, instructional 

materials, technology infrastructure and any other investments that support 

implementing California’s academic standards.  For purposes of this section, a school 

district also includes a county office of education and a charter school.  (Ed. Code, 

§ 41207.42.) 

Appropriates $200 million to establish the College Readiness Block Grant to 

provide California’s high school students, particularly unduplicated pupils, with 

additional supports to increase college attendance and degree completion in four years.  
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Grants apportioned to eligible school districts, county offices of education, and charter 

schools are to be used for specified activities that directly support student access and 

successful matriculation to postsecondary institutions.  As a condition of receiving 

funds, an applicant must develop a plan describing how the funds will increase or 

improve services for unduplicated pupils to ensure college readiness.  Grant recipients 

must report to the SPI by January 1, 2017 on how they will measure the impact of funds 

received on their unduplicated pupils’ access and successful matriculation to institutions 

of higher education, as identified within their plan.  The SPI will annually post on its 

Internet Website a list of each school with a percentage of unduplicated pupils in grades 

9 through 12 of at least 75 percent of the school’s total enrollment in grades 9 through 

12.  (Ed. Code, § 41580.) 

Establishes a base grant under the Foster Youth Services Coordinating Program 

to provide supplemental funding to a county office of education or consortia of county 

offices of education to coordinate and ensure local educational agencies within its 

jurisdiction are providing services to foster youth under a coordinating plan.  Requires 

the SPI, beginning in the 2016-2017 fiscal year, to provide a base grant of $75,000 to 

each participating county office of education or consortia of county offices of education 

that served at least one foster youth student in the prior fiscal year.  After providing base 

grants, the SPI is to allocate remaining funds, less administrative costs (Ed. Code, 

§ 42926(b)), based on:  1) the number of students in foster care in the county (70 

percent of allocation); and 2) the number of school districts in the county (30 percent of 

allocation), as specified.  (Ed. Code, § 42920.5.) 

Revises the provisions of the California School Paraprofessional Teacher 

Training Program by establishing the California Classified School Employee Teacher 

Credentialing Program to recruit classified school employees into teacher training 

programs.  For purposes of this program, “classified school employee” means a 

noncertificated school employee currently working in a public school.  Expands 

participation to charter schools and revises selection criteria for school districts, charter 
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schools and county offices of education to include an applicant’s plan to meet the 

demand for teachers in shortage areas in transitional kindergarten, kindergarten, and 

grades 1 through 12.  Appropriates $20 million for the program for the 2016-2017 

through 2020-21 fiscal years and requires the Commission on Teacher Credentialing to 

allocate grants of up to $4,000 per participant, per year, for up to 1,000 new participants 

each year.  (Ed. Code, § 44931 et seq.) 

Requires the SPI, on or before July 1, 2017, to provide to the Legislature an 

evaluation of kindergarten programs to include an estimate of average costs, including 

fixed and marginal costs, associated with full-day and part-day kindergarten programs 

and options for incentivizing full-day kindergarten, including providing differentiated 

funding rates for full-day and part-day kindergarten.  (Ed. Code, § 46116.)   

Replaces “annual update” with “local control accountability plan and annual 

update to the local control accountability plan” in charter school provisions that require a 

charter school to prepare and submit an annual update of its goals and expenditures to 

its chartering authority and the county superintendent of schools.  Requires the charter 

school to consult with teachers, principals, administrators, other school personnel, 

parents and students in developing and annually updating the plan.  Requires a charter 

school to prepare and submit the local control accountability plan with its update, as 

specified, and requires the chartering authority to ensure compliance.  For the 2016-

2017 fiscal year, appropriates $20 million to support charter school start up grants of up 

to $575,000 per eligible applicant operating a classroom-based charter school and up to 

$375,000 per eligible applicant for operating a nonclassroom-based charter school.  

(Ed. Code, §§ 47604.32, 47604.33, and 47606.5.) 

Under the School Breakfast Program, authorizes grants to school districts and 

county offices of education to implement a school breakfast program that serves 

breakfast after the start of the schoolday.  (Ed. Code, § 49550.3.)  Appropriates $2 

million for this program for the 2017-2018 and 2018-2019 fiscal years.  Up to one million 
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of these dollars is to be used to start or expand the program in a school district where at 

least 60 percent of the enrolled students are needy children, as defined.   

Establishes the Mathematics Readiness Challenge to provide grants to eligible 

partnerships for implementing and evaluating grade 12 experiences designed to 

prepare students for placement into college-level math courses.  Eligible partnerships 

must include at least:  1) one division of a postsecondary school that prepares teachers 

and principals, 2) one school of arts and sciences of a postsecondary school, and 3) 

one high-need local educational agency.  Preference for grants will be given to local 

educational agencies whose high school graduates have high remediation rates.  (Ed. 

Code, § 51710.)   

Authorizes maintaining in an electronic file for independent study, signed written 

agreements, supplemental agreements, assignment records, work samples, and 

attendance records assessing time value of work or evidence that an instructional 

activity occurred.  Electronic file includes a computer or electronic stored image of an 

original document, including, but not limited to, PDF, JPEG, or other digital image file 

type, that may be sent via fax machine, email, or other electronic means.  An original or 

electronic file is allowable for auditing purposes.  (Ed. Code, § 51747.) 

Extends to the 2015-2016 school year the SPI’s authorization not to provide an 

API score to a school or school district due to the SPI’s determination that a transition to 

new standards-based assessments would compromise comparability of results across 

schools or school districts.  (Ed. Code, § 52052.)   

Requires the California Collaborative for Educational Excellence, beginning with 

the 2016-2017 fiscal year, to establish a statewide process to provide professional 

development training to school districts, county offices of education, and charter schools 

to successfully use the evaluation rubrics adopted by the State Board of Education.  

Mandates the collaborative to submit an implementation plan, conduct a survey of how 

local educational agencies use the evaluation rubrics, and implement a pilot program to 
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improve student outcomes.  Authorizes the collaborative, after consulting with the SPI, 

to accept a request or referral to advise or assist a school district, county superintendent 

of schools, or charter school under specified circumstances.  (Ed. Code, § 52074.)  

Appropriates $24 million to the Riverside County Office of Education to support the 

collaborative.   

Authorizes the SPI to adjust the allocation formula for the California Career 

Technical Education Incentive Grant Program, to annually review grant recipient 

expenditures to determine compliance with the program’s dollar-for-dollar match 

requirement, and to reduce the following year’s grant allocation if the grant recipient did 

not meet the match requirement.  (Ed. Code, § 53076.)   

Repeals the provision that prohibits state reimbursement of a nonpublic, 

nonsectarian agency for special education and related services, administration, or 

supervision provided by an individual who is or was an employee of a contracting local 

educational entity within the last 365 days, with certain exceptions.  (Ed. Code, 

§ 56366.3.) 

For purposes of the 2016-2017 funding of group homes, requires the SPI to use 

the rate classification levels that exist on December 31, 2016, and the capacity of each 

group home licensed by the State Department of Social Services located in each 

special education local plan area (SELPA) on December 31, 2016.  (Ed. Code, 

§ 56836.165.)   

States the intent of the Legislature for the State Department of Education to 

ensure, where feasible, that future California computer-based assessments use the 

assessment delivery system infrastructure and hosting platform outlined in the Smarter 

Balanced Technical Hosting Solution project, as approved by the Department of 

Technology for the statewide student assessment system.  (Ed. Code, § 60602.6.)   

Requires the State Board of Education to establish a program awarding grants to 

local educational agencies for the purposes of improving access to, and the quality of, 
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drinking water in the public schools.  Local educational agencies serving K-12 and 

certain preschools and child care facilities located on public school property are eligible 

to participate.  Grant priority is given to projects for schools serving students from, or 

within, small disadvantaged communities and projects having high effectiveness in 

increasing access to safe drinking water at schools.  Exempts a contract entered into 

under this provision from the requirements of Public Contract Code section 10295.  

(Health & Saf. Code, § 116276.)   

Establishes the California Center on Teaching Careers to recruit qualified and 

capable individuals into the teaching profession.  Requires the Commission on Teacher 

Credentialing, through a competitive bid process, to provide a multi-year award to a 

local educational agency to establish and administer the center.  Priority is for recruiting 

teachers who possess, or candidates who are interested in possessing, education 

specialist credentials, single subject teaching credentials in science and math, or 

teaching in bilingual education; and for recruiting candidates into schools in which over 

85 percent of the student body is eligible for free or reduced-price meals.  The Center’s 

duties are to include developing and distributing statewide public service teacher 

recruitment announcements; developing, modifying and distributing effective recruitment 

publications; providing teacher credentialing requirements to prospective teachers; 

providing information on admission to and enrollment in conventional and alternative 

teacher preparation programs; providing information on financial aid and loan 

assistance programs; creating or expanding a referral database for qualified teachers 

looking for public school employment; and developing and conducting outreach 

activities to high school and college students, and to teachers to fill existing teacher 

shortage areas.   

For the 2016-2017 fiscal year, the bill includes the following appropriations: 

Allocates $1 million to the Los Angeles County Office of Education to contract 

with the Special Olympics Northern and Southern California in expanding the Special 

Olympics Unified Strategy for Schools to additional schools throughout the state.   
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Allocates $20 million to the Orange County Department of Education for grants to 

local educational agencies to fund services and practices aligned to the Multi-Tiered 

System of Support framework developed under the “Scale Up MTSS Statewide (SUMS) 

project.  The Orange County Department of Education may use up to $1 million for 

administrative costs and support to grantees.   

Allocates $500,000 for the support and development of evaluation rubrics 

adopted pursuant to Education Code section 52064.5 and the Web application system 

for the school accountability report card.  The State Board of Education is to contract 

with the San Joaquin County Office of Education to: 1) host, maintain, and support the 

development of the local control funding formula evaluation rubrics Web-based system 

and 2) maintain and support the Web application system for the school accountability 

report card.   

Allocates $3.5 million to the San Francisco Unified School District in order to 

contract with the Exploratorium in San Francisco to support professional development 

and leadership training for education professionals, to expand access to quality STEM 

learning opportunities, and to support statewide implementation of the Next Generation 

Science Standards.  (Stats. 2016, ch. 29, effective June 27, 2016) 

 

EDUCATION OMNIBUS TRAILER BILL REVISIONS 

Assembly Bill 2659 (Committee on Education):  This bill makes clarifying changes in 

numerous terms and phrases, conforms state statutes to federal regulations, and 

updates cross-references to statutes and to state regulations adopted per federal 

regulations.  It deletes requirements for the submission of numerous reports relating to 

elementary and secondary education and makes changes in statutes relating to public 

elementary and secondary schools, including statutes covering special education 

services.  In addition, the bill does the following:   
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Amends Education Code section 35705.5 to require the county committee 

considering a reorganization petition to make available to the public and affected 

governing boards, at least ten days before the public hearing or hearings, the local 

control funding formula allocation pursuant to section 42238.02, as implemented by 

section 42238.03 per student, for each affected district and the effect of the petition, if 

approved, on that allocation.   

Amends Education Code section 35706 to provide that the county committee 

shall approve or disapprove a petition to form one or more new districts if the petition 

meets the conditions for reorganization found in section 35710(b).   

Amends Education Code section 35780.1 to define “lapsation” as an action to 

lapse, as defined by this subsection.  “Lapse” means to dissolve a school district and 

annex the entire territory of that school district to one or more adjoining school districts.   

Amends Education Code section 46600 regarding interdistrict attendance 

between school districts.  Notwithstanding any other law and regardless of whether an 

agreement exists or a permit is issued pursuant to this section, a school district of 

residence shall not prohibit the transfer of a student who is a child of an active military 

duty parent to a school district of proposed enrollment if the school district of proposed 

enrollment approves the transfer application.  The bill defines “active military duty” as a 

parent with full-time military duty status in the active uniformed service of the United 

States, including members of the National Guard and the State Military Reserve on 

active duty orders.  “Parent” is defined as the natural or adoptive parent or guardian of a 

dependent child.  (Stats. 2016, ch. 186, effective January 1, 2017.)   
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EDUCATION CLEAN-UP BILL 

Assembly Bill 1624 (Committee on Budget):  Enacted as urgency legislation on 

September 13, 2016, this bill does the following: 

Amends Education Code section 44393 to clarify that the criteria for the selection 

of school districts, charter schools, and county offices of education to participate in the 

California Classified School Employee Teaching Credential Program will be based on, 

among other requirements, the extent to which the applicant’s plan for recruitment 

attempts to meet the demand for bilingual cross-cultural teachers and teachers in 

shortage areas in transitional kindergarten, kindergarten, and grades 1 through 12.   

Amends Education Code section 52071 to authorize a county superintendent of 

schools to directly request the California Collaborative for Educational Excellence 

(Collaborative) to provide advice and assistance to a school district where the county 

superintendent has not approved the local control and accountability plan (LCAP) or 

annual update approved by the school district governing board, or the school district 

governing board requests technical assistance.  Prior language authorized the county 

superintendent to request the Superintendent of Public Instruction (SPI) to assign the 

collaborative.  The bill also amends Education Code section 52071.5 to authorize the 

SPI to request, rather than assign, the collaborative to assist with a county board of 

education where the SPI has not approved the LCAP or annual update approved by the 

county board, or the county board requests technical assistance.   

Extends the repeal date to January 1, 2019 for a community college district to 

use the best value procurement method, pursuant to Public Contract Code section 

20651.7.  It also extends until February 1, 2018, the deadline for the Legislative Analyst 

to report to the Legislature on the use of competitive means for obtaining best value 

procurement by community college districts.   
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Authorizes the Department of Education to use up to $300,000 to contract with a 

local educational agency to conduct regional meetings, training, and other technical 

assistance activities to support grantees receiving grant money for specified dropout 

and truancy prevention programs and to develop a spending plan.   

Makes changes to the implementation plan that the California Collaborative for 

Educational Excellence must submit to the Legislature within 30 days of the state 

board’s adoption of evaluation rubrics and extends the deadline for the collaborative to 

submit an implementation plan for a pilot program to improve student outcomes, as 

specified.  It also prohibits spending plan funds before either plan is approved by the 

Department of Finance, and requires Department of Finance approval for any future 

plan updates.  (Stats. 2016, ch. 319, effective September 13, 2016)   

 

JOINT EXERCISE OF POWERS ACT 

Senate Bill 1266 (McGuire):  This bill does not apply to school districts but may apply 

to county offices of education.  When a joint powers agreement provides for the creation 

of an agency or entity that is separate from the parties to the agreement and is 

responsible for administering the agreement, the agency or entity must file a copy of the 

full text of the original joint powers agreement and any amendment with the Controller 

when it files a notice of agreement or amendment with the office of the Secretary of 

State.  Amending Government Code section 6503.6, this bill requires an agency or 

entity, defined as a joint powers authority or joint powers agency, to also file a copy of 

the agreement or amendment with the local agency formation commission (LAFCO) in 

each county within which all or any part of a local agency member’s territory is located.  

Filing must be made within 30 days after the effective date of the agreement or 

amendment.  Any agency or entity administering a joint powers agreement or 

amendment, which becomes effective on or after the effective date of this section and 



2016 EDUCATION LAW CONFERENCE 

 
ADMINISTRATION 

 

- 96 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

fails to file the required notice with the LAFCO within 30 days after the effective date of 

the agreement or amendment, is prohibited from issuing any bonds or incurring 

indebtedness of any kind until those filings are completed.  This applies to an agency or 

entity that meets the definition of a joint powers authority or agency under Government 

Code section 56047.7, was formed to provide municipal services, and includes a local 

agency member that is a city, district, or county.   

Added Government Code section 6503.8 requires an agency or entity defined as 

a joint powers authority or agency, to file a copy of any agreements or amendments with 

the LAFCO in each county within which all or any part of a local agency member’s 

territory is located, no later than July 1, 2017.  The agency or entity is prohibited from 

issuing any bonds or incurring indebtedness of any kind until those filings are 

completed.  This applies to an agency or entity that meets the definition of a joint 

powers authority or agency under Government Code section 56047.7, was formed to 

provide municipal services prior to the effective date of this section, and includes a local 

agency member that is a city, district, or county.  (Stats. 2016, ch. 173, effective 

January 1, 2017.)   

 

INTERSCHOLASTIC ATHLETICS 

Assembly Bill 1660 (Cooper):  This bill extends the date for the California 

Interscholastic Federation’s requirement to report to the Legislature and Governor on its 

evaluation and accountability activities until on or before January 1, 2023 and every 

seven years thereafter.  It also requires Legislative committees receiving the report to 

hold a joint hearing where the Federation would be required, and the public 

encouraged, to testify on information in the report.  (Stats. 2016, ch. 122, effective 

January 1, 2017.) 
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EDUCATION PROGRAMS REPEALED 

Senate Bill 1211 (Huff ):  This bill repeals obsolete provisions of the Education Code 

regarding the Community Policing and Mentoring for School Safety Pilot Program (Ed. 

Code, § 49350 et seq.), the school breakfast program (Ed. Code, § 49550.2), the Nell 

Soto Parent/Teacher Involvement Program (Ed. Code, § 51120 et seq.), the Tom 

Hayden Community-Based Parent Involvement Grant Program (Ed. Code, § 51140 et 

seq.), and the Nuclear Age Education Curriculum (Ed. Code, § 51755 et seq.).  (Stats. 

2016, ch. 172, effective January 1, 2017.)   
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COMMUNITY COLLEGES 

PART-TIME TEMPORARY FACULTY 

Assembly Bill 1690 (Medina):  This bill adds Education Code section 87482.3 

regarding part-time, temporary faculty.  On or after January 1, 2017, community college 

districts that do not have a collective bargaining agreement with their part-time, 

temporary faculty in effect as of January 1, 2017 must begin negotiations with the 

exclusive representatives for part-time, temporary faculty regarding specified terms and 

conditions of employment.  The intent of the Legislature is to have community colleges 

adopt these provisions as part of the usual and customary negotiations between the 

district and the exclusive representative and to have the district meet the minimum 

standards established by this statute through the negotiations process.   

A community college district that enters into an agreement on or after 

January 1, 2017 must:  

1) Evaluate a part-time temporary faculty member when hired and 
subsequently thereafter pursuant to Education Code section 87663; 

2) After six semesters or nine quarters of service, place qualifying part-time, 
temporary faculty on a seniority list for each assignment at each college 
where she or he holds a current assignment during the seventh semester 
or tenth quarter of service; seniority for assignments is to be based on the 
first date of hire at the applicable college; seniority lists are by campus 
unless otherwise negotiated; 

3) For semester seven or quarter ten and beyond, try to maintain the 
workload equivalent that the part-time, temporary faculty member was 
assigned during a specified period and offer new assignments up to a 
maximum annualized load (60 to 67 percent of full-time equivalent load) 
and implement reduction in assignments based on qualifying for 
placement on the seniority list, seniority order and reverse seniority order; 
maintain rights to a workload equivalent for 18 months; allow faculty 
members to displace faculty members who are lower on the seniority list if 
a class is cancelled due to low enrollment and occurs before the first class 
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meeting day; and add each new assignment successfully completed to the 
seniority list.   

4) Locally negotiate procedures governing refusal or rejection of offered 
assignments, reduction or loss of seniority rights, and additional leave or 
break in service provisions; and  

5) Provide a written remediation plan if a part-time, temporary faculty 
member receives a less than satisfactory evaluation; evaluate the faculty 
member the following semester and if no improvement, withdraw her or 
his seniority rights and dismiss the member at the district’s discretion, 
subject to any collectively bargained appeal and grievance rights.   

The bill states that in all cases part-time, temporary faculty assignments are 

temporary, contingent on enrollment and funding, and subject to program changes.  No 

part-time faculty member has a reasonable assurance of continued employment.   

A community college district is exempt from these provisions if it has a collective 

bargaining agreement in effect as of January 1, 2017 that has specified implementation 

clauses in place and has signed a written agreement with the exclusive representative 

for part-time temporary faculty confirming implementation.  These implementation 

clauses are: i) part-time, temporary faculty assignment based on seniority up to the 

range of 60 to 67 percent of a full-time equivalent load; ii) a regulation evaluation 

process for part-time, temporary faculty; and iii) due process for termination once a part-

time, temporary faculty member has qualified for the negotiated provisions.  (Stats. 

2016, ch. 877, effective January 1, 2017.)   

NOTE:  Assembly Bill 1690 was the first part-time temporary faculty bill signed by 

Governor Brown.  Subsequently, he signed Senate Bill 1379 which is summarized 

below.  We believe Senate Bill 1379 effectively supersedes Assembly Bill 1690.   

Senate Bill 1379 (Mendoza):  This bill amends Education Code section 87482.3, 

added by Assembly Bill 1690.  It delays until on or after July 1, 2017 the requirement for 

a community college district to negotiate with the exclusive representative of the part-

time, temporary faculty if they do not have an agreement effective January 1, 2017, and 
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makes the requirement to negotiate contingent on the receipt of funds allocated for the 

Student Success and Support Program (SSSP) in the annual Budget Act.  The bill adds 

a list of minimum standards for the terms of reemployment preference to be achieved in 

negotiating, including:   

1) the length of time part-time, temporary faculty have served at the college 
or district;  

2) the number of courses part-time, temporary faculty have taught at the 
college or district; 

3) part-time, temporary faculty evaluations per Education Code section 
87663 and other methods used to assess the faculty’s educational impact 
on student success; 

4) the availability, willingness, and expertise of part-time, temporary faculty to 
teach specific classes or take specific assignments necessary for student 
instruction or services; and  

5) additional standards that may be negotiated which reflect the processes 
and procedures for teaching courses and staffing nonclassroom 
assignments and for evaluating part-time, temporary faculty.   

As a condition of receiving funds, good faith negotiations must include the terms 

of reemployment preference for part-time, temporary faculty assignments based on 

minimum standards up to the range of 60 to 67 percent of a full-time equivalent load, 

including termination policies and the requirements of negotiated evaluation processes, 

and must include a regular evaluation process pursuant to Education Code section 

87663.  A district with a bargaining agreement in effect as of July 1, 2017 that has 

satisfied these reemployment preferences and evaluation requirements and executes a 

signed written agreement with the exclusive representative, acknowledging 

implementation of these provisions, is considered in compliance with this section for as 

long as the agreement is in effect.  The final provision in the bill states that in all cases, 

the part-time faculty assignments are temporary, contingent on enrollment and funding, 

and subject to program changes.  No part-time, temporary faculty shall have reasonable 

assurance of continued employment at any point, irrespective of the status, length of 
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service, or reemployment preference of the part-time, temporary faculty member.  

(Stats. 2016, ch. 891, effective January 1, 2017.)   

 

TUBERCULOSIS TESTING – COMMUNITY COLLEGES 

Senate Bill 1038 (Allen):  Currently, a community college cannot initially hire a person 

in an academic or classified position until she or he has submitted to a tuberculosis 

examination within the last 60 days to determine if she or he is free of active 

tuberculosis.  Amended Education Code section 87408.6 prohibits employment unless 

the person, within 60 days, has submitted to a tuberculosis risk assessment 

(Assessment) developed by the State Department of Public Health and the California 

Tuberculosis Controllers Association, and if tuberculosis risk factors are identified, has 

undergone a tuberculosis examination.  The bill also provides the following changes: 

If an employee was skin test negative or negative by any other test 

recommended by the federal Centers for Disease Control and Prevention/Food and 

Drug Administration (CDC/FDA) or was not tested because of a lack of risk factors, she 

or he must undergo the Assessment, and if risk factors exist, examination at least once 

each four years or more often if directed by the governing board, upon recommendation 

of the local health officer for as long as the employee remains test negative by either the 

tuberculin skin test or any other CDC/FDA recommended test.  Once an employee has 

a documented positive skin test or any other approved test, followed by an x-ray, the 

Assessments and examinations are no longer required and referral shall be made within 

30 days of completion of the examination to the local health officer for follow-up care.   

If risk factors were present at the Assessment and an examination occurs, after 

the examination, an employee must cause to be filed with the district a certificate, as 

specified, from a physician or surgeon or physician assistant showing the employee was 

examined and shown to be free from active tuberculosis. 
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The Assessment, and if risk factors are present, examination, are a condition of 

initial employment and paid by the employee unless otherwise provided by the rules of, 

or reimbursed by, the governing board. 

If the governing board believes the presence of certain persons in and around 

the college premises would constitute a health hazard to students, the board may 

require the Assessment, and if risk factors are present, examination, as a contract 

condition for those persons hired under contract. 

If a person transfers her or his employment from one campus or community 

college district to another, she or he must produce a certificate showing she or he had 

an Assessment that showed no risk factors present or was examined within the past 

four years and was found to be free of communicable tuberculosis, or a verification to 

that effect from the previously employing college.   

A specified certificate is also required for a person who transfers from a private or 

parochial elementary school, secondary school or nursery school.  It must show that 

she or he within the last four years had an Assessment that showed no risk factors were 

present, or was examined and was found to be free of communicable tuberculosis, or a 

verification to that effect from the previously employing school.   

A governing board that provides transportation to students under contract must 

require, as a condition of the contract, the Assessment, and if risk factors are present, 

examination for active tuberculosis for all drivers transporting students.  A privately 

contracted driver who transports students infrequently, not to exceed one month, is 

excluded from these requirements.  (Stats. 2016, ch. 51, effective January 1, 2017.)   
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SEXUAL HARASSMENT POLICY 

Assembly Bill 2654 (Bonilla):  Currently, all California postsecondary educational 

institutions must have a written policy on sexual harassment.  This bill, amending 

Education Code section 66281.5, requires the written policy to include information on 

the complaint process and the timeline for the complaint process, and be available on 

the institution’s Internet Website.  It also clarifies that the written policy must include 

information on where to obtain specific rules and procedures for reporting charges of 

sexual harassment and for pursuing available remedies and resources, both on and off 

campus.  (Stats. 2016, ch. 107, effective January 1, 2017.) 

 

SHOWERS FOR HOMELESS STUDENTS 

Assembly Bill 1995 (Williams):  By adding Education Code section 76011, a 

governing board of a community college district that has shower facilities for students on 

its campus(es) is required to grant access to those facilities to any homeless student 

who is enrolled in coursework, has paid enrollment fees, and is in good standing with 

the district without requiring the student to enroll in additional courses.  Hours of 

operation:  

1) must be consistent with the operating hours of the facilities where the 
showers are located; 

2) must be set at a minimum of two hours per weekday; and 

3) must not conflict with the campus intercollegiate athletic program.   

The governing board is required to determine a plan of action to implement access that 

includes the hours of operation, the minimum number of units a student must be 

enrolled in to use the showers, a plan of action if hours conflict with the intercollegiate 

athletic program, and a definition of homeless student based on the McKinney-Vento 
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Homeless Assistance Act definition of homeless youth but reflecting the age of the 

homeless student population on campus.  (Stats. 2016, ch. 407, effective 

January 1, 2017.) 

 

DISABLED STUDENTS 

Assembly Bill 2791 (Medina):  The Board of Governors of the California Community 

Colleges is required to adopt rules and regulations for the administration and funding of 

educational programs and support services to be provided to disabled students.  Per 

amended Education Code section 84850, the definition of “disabled student” is revised 

to include persons with exceptional needs who have applied to (in addition to persons 

who have enrolled at) a community college who, because of a verified disability, cannot 

fully benefit from classes, activities, and services regularly provided by the college 

without specific additional specialized services or educational programs.  The bill also 

clarifies that regulations adopted by the board of governors will provide funding to 

community college districts to offset the cost of providing specialized services and/or 

instruction to disabled students enrolled in state-supported disabled student services 

programs or courses, rather than in state-supported educational programs and courses.  

(Stats. 2016, ch. 109, effective January 1, 2017.)   

 

CALIFORNIA HEALTH CARE COVERAGE ACT OF 2016 

Assembly Bill 2308 (Roger Hernández):  Beginning with the 2017-2018 academic 

year, each campus of the California State University and the California Community 

Colleges must offer every student information about insurance affordability programs, 

including how to apply for Medi-Cal and Covered California, by developing an 
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informational item or amending an existing enrollment form or Internet Website, and/or 

by including a fact sheet with its enrollment forms.  Effective until January 1, 2021, this 

section prohibits the institutions from discriminating against a student without health 

coverage or from using any student health care coverage-related information or interest 

in health care coverage in any manner that would harm the student.  (Stats. 2016, ch. 

570, effective January 1, 2017.) 

 

VOTER REGISTRATION 

Assembly Bill 2455 (Chiu):  Added Elections Code section 2147 requires the 

California Community Colleges no later than July 1, 2018 to implement a process and 

the infrastructure to allow a person who enrolls online to submit an affidavit of voter 

registration electronically on the Secretary of State Internet Website.  (Stats. 2016, ch. 

417, effective January 1, 2017.)   

 

COURSE MATERIALS 

Senate Bill 1359 (Block):  Operative on January 1, 2018, this bill requires each 

community college campus to clearly:  

1) highlight the courses on the online campus course schedule that 
exclusively use digital course materials that are free to students and may 
have a low-cost option for print versions; and  

2) communicate to students that the course materials used for these courses 
are free and do not have to be purchased.   

Course materials may include open educational resources, as defined, institutionally 

licensed campus library materials that can be accessed by all students enrolled in the 
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course, and other properly licensed and adopted materials.  “Open educational 

resources” are high-quality teaching, learning, and research resources that reside in the 

public domain or have been released under an intellectual property license, that permits 

their free use and repurposing to others, and may include other resources that are 

legally available and free to students.  Each community college district must ensure that 

these materials comply with the federal Americans with Disabilities Act of 1990 and the 

federal Copyright Act of 1976.  (Stats. 2016, ch. 343, effective January 1, 2017.)   

 

COMMUNITY COLLEGE TRAILER BILL 

Assembly Bill 1602 (Committee on Budget/Education):  Passed as urgency 

legislation, this bill’s most important provisions include: 

Establishes the Zero-Textbook-Cost Degree Grant Program to reduce the overall 

cost of education for students and decrease the time it takes students to complete 

degree programs offered by community colleges.  It defines “zero-textbook-cost 

degrees” as community college associate degrees or career technical education 

certificates earned entirely by completing courses that eliminate conventional textbook 

costs by using alternative instructional materials and methodologies, including open 

educational resources.  Discretionary student printing of instructional materials is not to 

be considered a program cost.  The program provides grants for up to $200,000 to a 

community college district for each degree developed and implemented within the 

district that contributes to the overall elimination of textbook costs and aligns with the 

conditions for receipt of funds, as specified.  Up to ten percent of the funds appropriated 

may be allocated by the office of the Chancellor of the California Community Colleges 

(Chancellor) to contract with a community college district to administer the program.  

(Ed. Code, § 78050 et seq.) 
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Establishes the Awards for Innovation in Higher Education Program to award 

moneys for innovations that reduce the time it takes students to complete degrees and 

credentials or reduce the total cost of attendance for students or both.  This will be done 

through redesign of curriculum and instruction; through programs that allow students to 

make progress toward degrees and credentials based on demonstrated knowledge and 

competencies, including military learning; and through programs that make financial aid 

more accessible.  The awards will be made to community colleges by a committee 

composed of members from the Legislature, members appointed by the Governor, the 

Director of Finance and others.  The committee will give preference to innovations that 

improve outcomes for groups that are underrepresented in higher education and/or use 

technology to improve outcomes in ways not common in higher education.  (Ed. Code, 

§§ 66010.96 and 66010.97.) 

Under the Adult Education Block Grant Program, revises the decision-making 

procedures for an adult education consortium by considering input from students, 

teachers employed by local educational agencies, community college faculty, principals, 

administrators, classified staff, and the local bargaining units of the school and 

community college districts before making a decision.  It also requires a consortium 

member, if selected as fund administrator, to commit to developing a process to 

apportion funds to each member according to the consortium’s adult education plan 

within 45 days of receiving funds.  (Ed. Code, § 84905.) 

For the 2016-2017 fiscal year, appropriates $5 million for the Adult Education 

Block Grant Program to select, by competitive bid, a school district, a community 

college district, a county office of education, or adult education consortium to provide 

statewide leadership activities for this program.  The bill also requires the 

Superintendent of Public Instruction (SPI) and the chancellor to submit annual 

preliminary and final reports about the use of available funds and outcomes for adults 

statewide and in each adult education region.  They must also make specified reports 

about integrating adult education assessments and policies into the common 
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assessment system for community college placement.  (Ed. Code, §§ 84917 and 

84920.) 

Extends the inoperative and repeal dates for the Career Technical Education 

Pathways Program until July 1, 2017 and January 1, 2018, respectively.  (Ed. Code, 

§ 88540.) 

Creates the Student Success for Basic Skills Program to provide grants to 

community college districts for improving outcomes of students who enter college 

needing at least one course in English as a second language or basic skills, especially 

for those students transitioning from high school.  Up to five percent of the funds 

allocated are to be used for faculty and staff development to improve curriculum, 

instruction, student services, and program practices in basic skills and ESL programs.  

The chancellor will select a community college district by competitive bid to carry out the 

faculty and staff development activities. The bill outlines the application criteria to 

receive grant funds and the weighted factors to be considered by the chancellor for 

distributing the grant funds to applicant districts.  The program goes into effect 

July 1, 2017.  (Ed. Code, § 88815.) 

Establishes the Strong Workforce Program to provide funding to career technical 

education regional consortia made up of community college districts in order to expand 

the availability of quality community college career technical education and workforce 

development courses, programs, pathways, credentials, certificates, and degrees.  The 

program will operate to comply with the California Strategic Workforce Development 

Plan as required by the federal Workforce Innovation and Opportunity Act.  Activities 

funded under the program are to align and expand on existing workforce and education 

regional partnerships.  Beginning July 1, 2017, each consortium must submit a plan with 

specific requirements as a condition of receiving funds and then submit a plan every 

four years and update that plan annually by January 31 until the next new plan is 

submitted.  Five percent of the program funds may be allocated to a community college 

district to improve and administer the program.  Forty percent of the funds will be 
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provided to the consortium and sixty percent of the funds will be provided directly to 

community college districts in the consortium.   

Requires the interest rate on certain outstanding General Fund emergency 

apportionments made to Compton Community College District to be 2.307 percent 

beginning July 1, 2016.  (Ed. Code, § 41329.60.) 

For the five fiscal years beginning with the 2017-2018 fiscal year, entitles San 

Francisco Community College District to restoration of any reduction in apportionment 

revenue as a result of decreases in FTES, up to the level of attendance of FTES funded 

in the 2012-2013 fiscal year, if there is a subsequent increase in FTES.  (Ed. Code, 

§ 84750.6)  (Stats. 2016, Ch. 24, effective June 27, 2016) 

 

CORRECTING HURTFUL AND ALIENATING NAMES 

Assembly Bill 1850 (Eduardo Garcia):  The purpose of the California Civil Liberties 

Public Education Act (Ed. Code, § 13000) is to sponsor educational activities and 

materials to ensure the events surrounding the Japanese exclusion, forced removal and 

internment during World War II will be remembered and causes and circumstances of 

this and similar events will be understood.  Education Code section 69505 excludes 

reparation payments to U.S. citizens and resident aliens of Japanese ancestry as 

income when determining a student’s postsecondary financial needs.  This bill deletes 

reference to persons of Japanese ancestry as “resident aliens” and replaces it with the 

term “permanent residents.”  The bill also replaces the words “illegal aliens” with 

“undocumented foreign nationals” (Ed. Code, § 32400), and replaces the word “alien” 

and “immigrant” with “foreign national” in provisions relating to Adult Education, the 

Immigrant Workforce Preparation Act, and postsecondary residency and non-resident 

tuition provisions in the Education Code.  Specified provisions referencing federal law 

will only become operative if the Superintendent of Public Instruction certifies to the 
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Secretary of State in writing, on or before January 20, 2017, that this terminology has 

been changed in federal law pursuant to the pending “Correcting Hurtful and Alienating 

Names in Government Expression (CHANGE) Act.”  (Stats. 2016, ch. 69, effective 

January 1, 2017.)   

 

CALIFORNIA COLLEGE PROMISE INNOVATION GRANT PROGRAM 

Assembly Bill 1741 (Rodriguez):  This bill establishes the California College Promise 

Innovation Grant Program, administered by the chancellor’s office, to distribute grants to 

the governing boards of community college districts for establishing or expanding 

regional California College Promise programs in partnership with school districts and 

public postsecondary universities in California.  The goals of the program include 

increasing the number and percentage of high school students in the region who are 

prepared for and attend college directly from high school, increasing the percentage of 

high school graduates in the region who are placed in college-level math and English at 

a California public postsecondary university, increasing the percentage of students from 

the region who successfully transfer from community college to a California public 

postsecondary university, increasing the percentage of students from the region who 

earn associate degrees, bachelor degrees, or career technical education certificates, 

and reducing and eliminating achievement gaps for students from groups that are 

underrepresented in postsecondary education.  A grant applicant must demonstrate it 

will partner with one or more school districts and/or one or more California State 

University or University of California campuses to establish or expand the program and 

requires the program to include specified practices and principles.  The bill also includes 

application priority criteria and funding source suggestions.  It encourages a governing 

board of a community college district that receives a grant to enter into a memorandum 

of understanding with a partnering school district or public postsecondary university to 

coordinate programs and activities proposed in the district’s application.  The program is 
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to remain in effect until January 1, 2021.  (Stats. 2016, ch. 434, effective 

January 1, 2017.)   

 

CAL GRANT PROGRAM 

Assembly Bill 1449 (Lopez) and Senate Bill 1314 (Block):  Amendments to these 

bills provide that community college students who participate in a baccalaureate degree 

program and satisfy certain specialized requirements will receive awards to cover upper 

division coursework fees under the Ortiz-Pacheco-Poochigian-Vasconcellos Cal Grant 

Program.  Senate Bill 1314 extends awards under the Middle Class Scholarship 

Program to community college students enrolled in upper division coursework for a 

baccalaureate degree program and who meet specified requirements.  In addition, it 

requires the Chancellor of the California Community Colleges to provide the Student Aid 

Commission with any financial data necessary to determine the award amounts for 

these students.  Beginning with the 2017-2018 academic year, this bill also exempts a 

student from the high school graduation requirement of the California Community 

College Transfer Cal Grant Entitlement Program (Ed. Code, § 69436) if the student was 

a California resident on her or his 18th birthday.  (Stats. 2016, ch. 433 and 438, effective 

January 1,  2017.) 

 

CHAFEE GRANT AWARDS 

Assembly Bill 2506 (Thurmond):  The Chafee Educational and Training Voucher 

program provides financial aid to current and former foster youth who attend qualifying 

postsecondary educational institutions.  Pursuant to amended Education Code section 

69519 and beginning in the 2017-2018 award year, the Student Aid Commission is to 
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make a new Chafee grant award to a student only if she or he attends a qualifying 

institution that is eligible to participate in the Cal Grant Program or attends an institution 

that is not located in California and satisfies specified provisions of the Cal Grant 

Program.  (Stats. 2016, ch. 388, effective January 1, 2017.)   

 

STUDENT MEMBERS 

Assembly Bill 2154 (Medina):  Currently, a student member of the Student Aid 

Commission (Commission) serves in the position for a term of two academic years.  

Amended Education Code section 69511 authorizes a student member of the 

Commission to serve an additional year or until the Governor appoints a successor, 

whichever comes first.  This section also requires the Commission to notify the 

appropriate student organizations of a pending student member vacancy, no less than 

three months before the expiration of the term, and of the opportunity to submit a 

nominee list.  As a condition of participating in the Cal Grant Program, a qualifying 

institution that has a student member on the Commission, must waive the student 

member’s tuition up to the maximum award amount, and for her or his entire term of 

office, if the student is not a recipient of a Cal Grant award.  (Stats. 2016, ch. 457, 

effective January 1, 2017.)   

 

SUCCESS FOR HOMELESS YOUTH IN HIGHER EDUCATION ACT 

Assembly Bill 801 (Bloom):  Under the Cal Grant Program, added Education Code 

section 67003.5 requires a qualifying postsecondary educational institution, including a 

community college district, to:  
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1) designate a staff member to serve as the Homeless and Foster Student 
Liaison to be responsible for understanding the financial aid eligibility of 
current and former foster youth and homeless youth and to provide 
information, services, and assistance, as specified; and  

2) inform current and prospective students about student financial aid and 
other assistance available to homeless youth and current and former 
foster youth, including their eligibility as independent students per the 
federal Higher Education Act.   

As part of the Community College Student Financial Aid Outreach Program, the Student 

Aid Commission (Commission) provides for the financial aid training of high school and 

community college counselors and advisers to serve the needs of certain student 

groups, including foster youth.  Amended Education Code section 69514.5 adds 

homeless youth to these student groups and clarifies foster youth to mean foster youth 

and former foster youth, as defined.  Amended Education Code section 69561 adds 

students who are homeless youth to the Student Opportunity and Access Program, 

administered by the Commission, to apportion funds for projects designed to increase 

postsecondary educational opportunities to students in elementary and secondary 

schools.  Amended Education Code section 76300 grants a community college fee 

waiver to a student who meets certain requirements and at the time of enrollment, is a 

homeless youth, as defined.  (Stats. 2016, ch. 432, effective January 1, 2017.)   

 

PRIORITY ENROLLMENT SYSTEMS 

Senate Bill 906 (Beall):  Currently, if a community college district grants priority 

enrollment, it must grant priority enrollment to students in the Community College 

Extended Opportunity Programs and Services program and to students eligible for 

disabled student programs and services.  Set to be repealed on January 1, 2017, this 

bill extends these provisions indefinitely.  (Ed. Code, § 66025.91.)   
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Amended Education Code section 66025.9 revises the definition of foster youth 

to provide that “foster youth and former foster youth” means a person in California 

whose dependency was established or continued by the court on or after the youth’s 

16th birthday and who is no older than 25 years of age at the commencement of the 

academic year.  Set to be repealed on January 1, 2017, this section extends priority 

enrollment for a foster youth or former foster youth indefinitely.  The bill also adds to 

these provisions the definition of “homeless youth” to mean a student under 25 years of 

age, who has been verified as a homeless child or youth, as defined in the federal 

McKinney-Vento Homeless Assistance Act, at any time during the 24 months 

immediately preceding the receipt of her or his application for admission by a qualifying 

postsecondary educational institution.  Verification must be by at least one of the 

following: 1) a homeless services provider, as defined; 2) the director or her or his 

designee of a federal Trio program or Gaining Early Awareness and Readiness for 

Undergraduate Programs program; or 3) a financial aid administrator for a higher 

education institution.  A student verified as a homeless youth retains that status for six 

years from the date of admission to the postsecondary educational institution.  A 

homeless youth is given priority enrollment until January 1, 2020.  (Stats. 2016, ch. 437, 

effective January 1, 2017.)   

 

ADVANCED PLACEMENT CREDIT 

Assembly Bill 1985 (Williams):  Adding Education Code section 79500, this bill 

establishes a uniform Advanced Placement (AP) credit policy for general education for 

the California Community Colleges.  Beginning January 1, 2017, it requires the office of 

the Chancellor of the California Community Colleges, in collaboration with the Academic 

Senate for California Community Colleges, to develop a uniform Advanced Placement 

policy and to periodically review and adjust the policy to align with policies from other 

public postsecondary educational institutions.  If no policy is implemented for the fall 
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2017 academic term entering class, the California Community Colleges, beginning with 

the 2017-2018 academic year, are to adopt and implement the advanced placement 

policy adopted by the California State University.  Beginning January 1, 2017, each 

community college district is required to:   

1) begin the adoption and implementation of a uniform policy to award a 
student, who passes an Advanced Placement examination, course credit 
for California Intersegmental General Education Transfer Curriculum, 
California State University General Education Breadth or local community 
college general education requirements; and  

2) post the most recent policy on each campus Internet Website.   

(Stats. 2016, ch. 513, effective January 1, 2017.) 

 

TUITION FEE EXEMPTION 

Assembly Bill 2364 (Holden):  Education Code section 76140 allows a community 

college district to admit a nonresident student and requires the district to charge her or 

him a tuition fee, with certain exceptions.  Currently, a district may exempt a special 

part-time student, admitted under a specified dual or concurrent enrollment program, 

from all or parts of the fee.  This bill, instead, requires a district to exempt from all of the 

fee a special part-time student, other than a nonimmigrant alien, as defined, who is 

admitted under a specified dual or concurrent enrollment program.  (Ed. Code, 

§§ 76001, 76003, and 76004.)  It also allows these students to be reported as resident 

Full-time Equivalent Students (FTES) for state apportionment purposes.  (Stats. 2016, 

ch. 299, effective January 1, 2017.)   
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TUITION AND FEE WAIVER 

Assembly Bill 2164 (O’Donnell):  Under existing law, the governing boards of each 

community college district are prohibited from collecting mandatory system-wide tuition 

and fees from any surviving spouse or surviving child of a deceased person who was a 

California resident and employed by or contracting with a public agency, whose 

principal duties involved active law enforcement or active fire suppression and 

prevention, and who died as a result of her or his duties.  This bill extends these 

provisions to the surviving spouse or child of a person who died as a result of an 

industrial injury or illness arising out of and in the course of active law enforcement or 

active fire suppression and prevention duties and makes conforming changes.  It 

amends Education Code section 68120.  (Stats. 2016, ch. 435, effective 

January 1, 2017.)   

 

CITIZENSHIP AND IMMIGRATION STATUS 

Senate Bill 1139 (Lara):  Added Business and Professions Code section 2064.4 

prohibits a student who meets the admission requirements from being denied admission 

to a healing arts (e.g., nurses and mental health professionals) unpaid residency 

program at any public or private postsecondary educational institution, based on her or 

his citizenship status or immigration status.  The bill covers a person exempt from 

nonresident tuition or a person who is both without lawful immigration status and 

exempt from nonresident tuition.  It does not apply to a nonimmigrant alien, as defined.  

Added Health and Safety Code section 128371 provides a list of specified programs 

that cannot deny an application based on the applicant’s citizenship status or 

immigration status.  These programs include the Registered Nurse and Vocational 

Nurse Education Funds and the Health Professionals Education Fund.  (Stats. 2016, ch. 

786, effective January 1, 2017.)   
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EARN AND LEARN TRAINING PROGRAMS 

Assembly Bill 2105 (Rodriguez):  This bill requires the Department of Consumer 

Affairs, until January 1, 2020, to engage in a stakeholder process to update policies and 

remove barriers in developing earn and learn training programs in the allied health 

professions.  Stakeholders include representatives appointed by the Board of 

Governors of the California Community Colleges.  Issues to be addressed include 

prelicensing classifications in allied health occupations that would allow students to gain 

experience in their chosen field and paying wages while in a workplace-based training 

program.  (Stats. 2016, ch. 410, effective January 1, 2017.)   

 

CAREER TECHNICAL EDUCATION 

Senate Bill 66 (Leyva):  The Department of Consumer Affairs (Department) 

administers the licensing of various businesses and professions in the state.  This bill 

requires that the Department, upon request, make available to the Office of the 

Chancellor of the California Community Colleges certain information with respect to 

every licensee.  This information will be used by the chancellor’s office to measure 

employment outcomes of students who participate in community college career 

technical education programs and to recommend how these programs may be 

improved.  A “licensee” means a person or entity, other than a corporation, that is 

authorized by a license, certificate, registration, or other means to engage in a business 

or profession regulated by the Business and Professions Code, as specified.  The 

Department and the chancellor’s office may share the licensure information with a third 

party who contracts to provide these programs and agrees to follow specified 

requirements.  This bill also urges the chancellor’s performance accountability outcome 

measures for the economic and workforce development program to align with the 
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accountability performance measures of the federal Workforce Innovation and 

Opportunity Act.  (Stats. 2016, ch. 770, effective January 1, 2017.)   

 

LAW ENFORCEMENT 

Senate Bill 872 (Hall):  This bill authorizes a county, on behalf of its sheriff, and a city, 

on behalf of its chief of police, to contract to provide supplemental law enforcement 

services to private schools, private colleges, or private universities on an occasional or 

ongoing basis.  This bill also states that nothing in this section shall prevent a police 

department, appointed under Education Code section 72330 (California Community 

Colleges), Education Code section 89560 (California State University), or Education 

Code section 92600 (University of California) and certified by the Commission on Peace 

Officer Standards and Training, to enter into agreements with private schools, private 

colleges or private universities to provide law enforcement services.  (Stats. 2016, ch. 

362, effective January 1, 2017.)   

 

HATE VIOLENCE 

Assembly Bill 2908 (Committee on Higher Education):  This bill repeals the 

requirement in Education Code section 67380 that the governing boards of each 

community college district provide a compilation of information collected from their 

campuses regarding hate violence to the Legislative Analyst no later than January 1 of 

each year.  Each governing board is still required to make the report containing the 

information available to the general public on the district’s Internet Website.  (Stats. 

2016, ch. 82, effective January 1, 2017.)   
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CRIME REPORTING 

Assembly Bill 1654 (Santiago):  Every three years, the State Auditor is required to 

report the results of an audit of a sample of not less than six institutions of 

postsecondary education that receive federal funds to evaluate the accuracy of the 

institutions’ statistics and the procedures used to report crime statistics in compliance 

with the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime 

Statistics Act.  (20 U.S.C. 1092(f)(1) and (5).)  Per amended Education Code section 

67382, the auditor is also required to evaluate the institutions’ compliance with state law 

governing crime reporting and the development and implementation of student safety 

policies and procedures.  (Stats. 2016, ch. 222, effective January 1, 2017.)   

 

STUDENT TRANSFERS 

Assembly Bill 2137 (Santiago):  This bill requests the Regents of the University of 

California to annually report to the Legislature on or before March 1 of each year from 

2017 to 2022 on topics related to community college student transfers to the University 

of California.  (Stats. 2016, ch. 226, effective January 1, 2017.)   

 

FOOD BANKS 

Assembly Bill 1577 (Eggman): This bill establishes the Public Higher Education 

Pantry Assistance Program Account.  Upon appropriation by the Legislature, funds from 

the account will be allocated to the State Department of Social Services to provide 

funds to food banks that have as their primary function distributing food to low-income 

households and that have identified specific costs associated with supporting 
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on-campus pantry and hunger relief efforts serving low-income students.  (Stats. 2016, 

ch. 400, effective January 1, 2017.)   

 

FOOD ASSISTANCE 

Assembly Bill 1747 (Weber):  This bill adds Education Code section 66025.93 to 

require each public or private postsecondary educational institution that is located in a 

county that participates in the Restaurant Meals Program established by section 2020 of 

title 7 of the U.S. Code to apply to become an approved program vendor if the institution 

operates any qualifying food facility on campus, to annually provide all on-campus food 

vendors not operated by the institution with program information, and to annually inform 

students about the program if an on-campus vendor has been approved to participate.  

(Stats. 2016, ch. 290, effective January 1, 2017.)   
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CASE LAW—EMPLOYMENT DISCRIMINATION 

COURT OF APPEAL SUGGESTS, WITHOUT DECIDING, EMPLOYERS MUST 
ACCOMMODATE EMPLOYEES’ ASSOCIATION WITH DISABLED INDIVIDUALS 

In August 2016, the California Court of Appeal backed away from an earlier 

decision that employers must accommodate employees associated with individuals with 

a disability.  (Castro-Ramirez v. Dependable Highway Express, Inc. (2016) 2 

Cal.App.5th 1028.)  Before the court’s groundbreaking holding in April 2016, no other 

court had held that the Fair Employment and Housing Act (FEHA) requires an employer 

to provide a reasonable accommodation for an employee who is associated with a 

disabled individual.  Upon petition for rehearing, the court stated it was not deciding the 

issue; however, it stated in passing that the FEHA may reasonably be interpreted to 

require accommodation based on an employee’s association with a physically disabled 

person. 

In Castro-Ramirez, Dependable Highway Express (DHE) terminated Luis Castro-

Ramirez after he refused to work an assigned shift because he needed to be home by a 

certain time to administer his son’s dialysis. For approximately three years, Castro-

Ramirez’s supervisors accommodated his scheduling needs by scheduling him for 

earlier shifts.  However, Castro-Ramirez’s new supervisor, Junior, changed his 

schedule, making it difficult for Castro-Ramirez to be home to care for his son.  Castro-

Ramirez repeatedly requested to work his old schedule, but Junior denied those 

requests. 

Eventually, Castro-Ramirez was scheduled to work during a time that prevented 

him from returning home to administer his son’s dialysis treatment.  Castro-Ramirez 

complained to Junior he would not be able to administer his son’s dialysis treatment if 

he worked that shift.  Junior responded that Castro-Ramirez would be fired if he did not 

take the later shift.  Castro-Ramirez did not work the scheduled shift, but he returned to 



2016 EDUCATION LAW CONFERENCE 

 
CASE LAW—EMPLOYMENT DISCRIMINATION 

 

- 128 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

work the following three days, and each day he was not scheduled.  On the third day, 

another manager informed Castro-Ramirez that he was terminated because he had not 

worked the past three days.  DHE processed Castro-Ramirez’s paperwork as “voluntary 

resignation” for refusing an assignment. 

Castro-Ramirez sued DHE for disability discrimination, failure to prevent 

discrimination, and retaliation under the FEHA, as well as wrongful termination in 

violation of public policy. DHE moved for summary judgment, and the trial court granted 

DHE’s motion.  Castro-Ramirez appealed.  In April 2016, the Court of Appeal initially 

stated, “[n]o published California case has determined whether employers have a duty 

under FEHA to provide reasonable accommodation to an applicant or employee who is 

associated with a disabled person.  We hold that FEHA creates such a duty according 

to the plain language of the Act.” 

DHE petitioned for a rehearing, and the court issued a new decision wherein the 

court stated that since Castro-Ramirez abandoned the reasonable accommodation 

cause of action, the court was not deciding whether the FEHA imposes a separate duty 

to reasonably accommodate employees associated with a disabled person.  However, 

the court still discussed at length how the Government Code definition of physical 

disability encompasses associational disability.  It also distinguished the FEHA from the 

Americans with Disabilities Act (ADA) and prior federal cases that held an employer was 

not required to provide a reasonable accommodation to employees who are relatives or 

associates of the disabled. 

Despite the court’s retreat from its initial holding, the court found there was 

evidence that Castro-Ramirez’s association with his disabled son was a substantial 

motivating factor for terminating him, and DHE’s stated reason for terminating him was 

a pretext.  The court determined associational disability discrimination may occur when 

an employer acts proactively to avoid the nuisance of an employee’s association with a 

disabled individual.  Thus, a jury could reasonably infer the supervisor, Junior, wanted 

to avoid the inconvenience and distraction of Castro-Ramirez’s need to care for his 
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disabled son, so Junior engineered a situation wherein Castro-Ramirez would refuse to 

work and Junior could terminate him.  Although DHE argued Castro-Ramirez did not 

have a set schedule, the court noted the three years where DHE provided Castro-

Ramirez with the requested schedule, and Castro-Ramirez was able to perform 

satisfactorily. 

As with the first Court of Appeal decision, Justice Elizabeth Grimes dissented 

and argued the decision still went too far by determining a jury could reasonably infer 

DHE discriminated against Castro-Ramirez because the decision hinges on DHE’s 

failure to accommodate Castro-Ramirez’s request for a different shift.  The dissent 

argues that unless DHE had a duty to provide Castro-Ramirez with a certain schedule 

to care for his disabled son, there is no evidence to infer that DHE was motivated by 

Castro-Ramirez’s association with his disabled son or DHE’s stated reason for 

terminating him was a pretext.  The dissent noted there is no obligation under the FEHA 

or the ADA to accommodate Castro-Ramirez’s scheduling requests, nor is there case 

law to support this position until now. 

Although an employer does not have a separate duty under the language of the 

FEHA to provide a reasonable accommodation to employees associated with disabled 

individuals, the majority’s decision hinged on DHE’s refusal to accommodate Castro-

Ramirez’s scheduling request and teed up the issue for other courts to decide.  Despite 

the retreat from the initial holding, the decision on rehearing does little to assure 

employers that the duty to accommodate will not be extended to employees associated 

with individuals with disabilities in the near future. Unless this case is appealed to the 

California Supreme Court, the groundwork for such claims has been established.  

Accordingly, employers should proceed with caution when faced with requests from 

employees for accommodations tied to caring for an individual with a disability who is 

associated with the employee.  We will continue to monitor developments in this case, 

and provide updates as this issue develops. 
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EMPLOYEE ALLEGING DISABILITY DISCRIMINATION NEED NOT PROVE 
EMPLOYER’S ACTION WAS MOTIVATED BY ANIMOSITY OR ILL WILL 

The California Court of Appeal ruled that the Fair Employment and Housing Act 

does not require an employee with an actual or perceived disability to prove that the 

employer’s adverse employment action was motivated by animosity or ill will. Moreover, 

the court noted that even if the employer has a good faith mistaken belief that an 

employee cannot perform essential job functions, the financial consequence of that 

mistake should be borne by the employer.  (Wallace v. County of Stanislaus (2016) 245 

Cal.App.4th 109.) 

Sheriff’s Deputy Dennis Wallace (Wallace) claimed that the County of Stanislaus 

and the Sheriff’s Department incorrectly determined that Wallace could not safely 

perform his duties as a bailiff, even with reasonable accommodation.  This 

determination led to Wallace being placed on unpaid leave. Following this determination 

Wallace filed a complaint alleging causes of action under the California Fair 

Employment and Housing Act (FEHA) for 1) disability discrimination, 2) failure to 

accommodate his disability, 3) failure to engage in the interactive process, and 4) failure 

to prevent discrimination. 

Prior to the litigation, Wallace had a history of work-related injuries beginning in 

2007.  Due to the injuries, Wallace took leave, and was also provided modified work 

based on his restrictions.  In 2010, Wallace accepted an assignment as a bailiff for at 

least 12 months at his pre-injury rate of pay. 

Later that same year, Wallace underwent a workers’ compensation agreed 

medical examination with an orthopedic surgeon.  That physician listed preclusions 

(meaning something to be avoided 90 to 100 percent of the time) including a 50 pound 

lifting limitation, no bilateral overhead work or repetitive right shoulder work, no forceful 

pushing or pulling with the right upper extremity, no weight bearing more than 75 
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percent of the time, only occasional climbing, squatting, kneeling, crouching, crawling or 

pivoting, and no walking on uneven ground more than 75 percent of the day. 

After the agreed medical examination report was received by the Sheriff’s 

Department, Wallace was removed from his bailiff position on the grounds that he could 

not perform that job with those preclusions.  When the decision was made to remove 

Wallace, his supervisors were not asked if he was able to perform his job duties.  A 

meeting was held with Wallace advising him that he was to be removed from his bailiff 

position that day, and that the department had not identified any assignment as deputy 

sheriff that could accommodate his work preclusions. 

After more than a year had passed, and just prior to the first trial in this matter, 

Wallace was sent to a fitness-for-duty examination.  Following that examination and 

prior to the second trial in this matter, Wallace was returned to full duty as a patrol 

officer. 

The first trial concluded in August 2012 when the jury resolved the first cause of 

action in favor of the county (disability discrimination) but deadlocked on the other three.  

The jury answered “no” to the question of the special verdict which asked, “Did the 

County of Stanislaus regard or treat Dennis Wallace as having a physical disability in 

order to discriminate.”  On appeal, Wallace argued that the jury found in favor of the 

County as to the cause of action for disability discrimination due to an error in the jury 

instructions, which was modified to ask whether the “County took the action in order to 

discriminate against the plaintiff.”  Wallace argued the jury instruction should not have 

required a finding of animus to establish discriminatory intent. 

The Court of Appeal agreed with Wallace.  The court held that that when an 

employee “is found to be able to safely perform the essential duties of the job, a plaintiff 

alleging disability discrimination can establish the requisite employer intent to 

discriminate by proving (1) the employer knew that plaintiff had a physical condition that 

limited a major life activity, or perceived him to have such a condition, and (2) the 
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plaintiff’s actual or perceived physical condition was a substantial motivating reason for 

the defendant’s decision to subject the plaintiff to an adverse employment action.”  The 

court rejected the County’s argument that an “animus,” or intention exceeding a 

substantial motivating factor, was an essential element for disability discrimination. 

Interestingly, the court expressly stated that it published its discussion of motive 

and animus to alert practitioners and other courts that “animus” is an imprecise term 

that can cause confusion when used in disability discrimination cases.  The court 

offered that this confusion can be avoided if the terms “animus” and “ill will” are limited 

to those employment discrimination cases involving proof of an illegitimate motive by 

circumstantial evidence. 

Although the court’s “alert” is targeted toward practitioners and the courts, this 

decision should caution employers against the pitfalls of simply relying upon the 

preclusions listed in a doctor’s report rather than participating fully in the interactive 

process with the employee.  As the court noted, it believes that the employer should 

ultimately bear the financial consequences of even a good faith mistake that the 

employee is unable to safely perform his job duties. 

 

EMPLOYER DID NOT VIOLATE ADA WHEN IT OFFERED ONLY PART-TIME 
POSITION ON RETURN FROM LEAVE 

The Ninth Circuit Court of Appeals upheld a trial court’s determination that an 

employer who offered an employee returning from leave only a part-time position had 

legitimate, nondiscriminatory reasons for its actions and thus did not violate the 

Americans with Disabilities Act.  (Mendoza v. The Roman Catholic Archbishop of Los 

Angeles (9th Cir. 2016) 824 F.3d 1148.) 
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Alice Mendoza worked as a full-time bookkeeper for a small parish church.  She 

took sick leave for ten months.  While she was on leave, the pastor of the church 

performed the bookkeeping duties and determined that the tasks could be performed by 

a part-time bookkeeper.  When Mendoza returned from sick leave, there was no full-

time bookkeeper position available so she was offered the part-time position, which she 

declined.  Mendoza then sued the church, alleging discrimination and disparate 

treatment in violation of the ADA. 

The Court of Appeals affirmed the trial court’s dismissal of the case.  The church 

had a legitimate, nondiscriminatory reason for changing the position from full-time to 

part-time.  Mendoza failed to show that a discriminatory reason more likely than not 

motivated the church to change her position to part-time. 

This case should not be read as blanket authority to reduce the hours of 

positions where the employee is on leave and offer only the reduced position when the 

employee returns.  Other laws might require reinstatement to an equivalent position, 

such as the Family and Medical Leave Act (FMLA) and/or California Family Rights Act 

(CFRA).  Collective bargaining agreements also might require return to a comparable 

position.   

 

EMPLOYER DID NOT VIOLATE TITLE VII FOR NOT HIRING APPLICANT WHO 
REFUSED TO CUT HER DREADLOCKS 

The Eleventh Circuit Court of Appeals upheld case precedent which asserted 

that dreadlocks were a mutable characteristic, in a disparate treatment race 

discrimination claim under Title VII.  (EEOC v. Catastrophe Management Solution, 2016 

WL 4916851.) 
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The female African-American plaintiff was offered employment at Catastrophe 

Management Solutions (CMS), a claims processing company, after successfully 

completing an online employment application and in-person job interview.  At her in-

person job interview, she was dressed in a blue business suit and wore her hair in short 

dreadlocks.  That same day, and shortly after her in-person interview, plaintiff was 

offered employment at CMS.  CMS’ Caucasian human resources manager then met 

with plaintiff privately and told her she could not be hired with her hair in dreadlocks 

because, “they tend to get messy, although I’m not saying yours are, but you know what 

I’m talking about.”  When plaintiff refused to cut off her hair, CMS’ manager told her she 

could not be hired and asked her to return the paperwork she was given.  Plaintiff did as 

requested and left. 

Arguing under the disparate treatment theory of discrimination, the EEOC 

asserted that race is not limited to only immutable physical characteristics, but also 

includes cultural characteristics related to race and ethnicity, like a person’s grooming 

practices.  They asserted that dreadlocks were a racial characteristic, just as skin color 

is considered a racial characteristic. 

The appellate court considered the EEOC’s arguments, but ultimately found the 

distinction between immutable and mutable characteristics was fine, that it was one that 

courts have drawn and that must be upheld.  Looking to prior case law, it found that 

Title VII protects against discrimination based on immutable characteristics, which did 

not include dreadlocks.  Rather, mutable characteristics like dreadlocks were 

distinguishable and subject to employer policies concerning grooming or hair length, 

which were more closely related to the employer’s choice of how to run its business 

than equal employment opportunities.  The court explained that Title VII focuses on 

discriminating against matters “that are either beyond the victim’s power to alter, or that 

impose a burden on an employee on one of the prohibited bases.”  The court added, 

“As far as we can tell, every court to have considered the issue has rejected the 

argument that Title VII protects hairstyles culturally associated with race” and that 
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“even-handed application of reasonable grooming regulations has uniformly been held 

not to constitute discrimination on the basis of race.” 
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CASE LAW—EMPLOYMENT 

EMPLOYERS MUST INCLUDE CASH-IN-LIEU OF BENEFITS IN CALCULATING 
REGULAR RATE FOR OVERTIME PAY 

Ruling on an issue that had never been decided by any court in the country, the 

Ninth Circuit Court of Appeals held that an employer must include monetary payments 

made in lieu of benefits when calculating an employee’s regular rate of pay for purposes 

of determining overtime payments under the Fair Labor Standards Act (FLSA).  The 

court further held that under FLSA’s liquidated damages provision, the employer was 

liable for double the amount of unpaid overtime compensation covering the three years 

before the complaint was filed.  (Flores v. City of San Gabriel (9th Cir. 2016) 824 F.3d 

890.)  This ruling will significantly affect most employers operating in the Ninth Circuit, 

increasing the amount of overtime payments due their employees and opening the door 

to lawsuits seeking to recover ordinary and liquidated damages over a three-year 

period. 

The City of San Gabriel offers a Flexible Benefit Plan that provides employees 

with a set monetary amount to purchase various benefits.  Employees may decline to 

use these funds for medical benefits, receiving them instead as cash payments added 

to their paychecks.  The city did not include these cash-in-lieu of benefits payments in 

its determination of recipients’ regular rates of pay, and consequently did not 

incorporate them into its calculation of non-exempt employees’ overtime rates. 

Fifteen current and former police officers sued the city, arguing the payments 

should have been included in calculating the officers’ regular rates of pay and overtime 

rates.  After the trial court ruled on the issues, the case went to the Ninth Circuit Court of 

Appeals.   

First, the court acknowledged the case raised a question of first impression: 

whether the city properly excluded cash-in-lieu of benefits payments from regular rates 
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of pay under FLSA section 207(e)(2), given that the payments are not tied to hours 

worked.  Section 207(e)(2) excludes from the regular rate of pay “payments made for 

occasional periods when no work is performed due to vacation, holiday, illness, failure 

of the employer to provide sufficient work, or other similar cause; reasonable payments 

for traveling expenses, or other expenses, incurred by an employee in the furtherance 

of his employer’s interests and properly reimbursable by the employer; and other similar 

payments to an employee which are not made as compensation for his hours of 

employment.”  

Relying on Department of Labor interpretive bulletins which found that section 

207(e)(2) did not exclude bonuses and room-and-board payments, the court determined 

the city’s payment scheme was commonly considered compensation, even without a 

direct relationship to the number of hours worked.  The court emphasized the question 

“does not turn on whether the payment is tied to an hourly wage, but instead turns on 

whether the payment is a form of compensation for performing work.”  It referred to its 

earlier ruling concerning payments made to supplement wages of disabled workers who 

performed lower-wage work than they had performed before their disability.  In that 

case, Local 246 Utility Workers Union of America v. Southern California Edison Co. (9th 

Cir. 1996) 83 F.3d 292, the court determined that the payments qualified as 

compensation for work and stated that “it makes no difference whether the 

supplemental payments are tied to a regular weekly wage or regular hourly wage.”  

The court also noted that the inclusion of a separate exemption specifically 

addressing benefits, section 207(e)(4), indicated that Congress did not consider section 

207(e)(2) to already exempt payments related to benefits.  

Second, the Court of Appeals held that because the city’s cash-in-lieu of benefits 

payments were made directly to employees, they did not qualify under section 

207(e)(4), which excludes from the regular rate of pay “contributions irrevocably made 

by an employer to a trustee or third party pursuant to a bona fide plan for providing old-

age, retirement, life, accident, or health insurance or similar benefits for employees.”  
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The court further ruled that even if the city had made these payments directly to a 

trustee or third party, its flexible benefits plan did not qualify as a “bona fide plan.”  The 

court looked to the Department of Labor’s interpretation of this term in 29 C.F.R. section 

778.215, which states that incidental payments to employees do not affect whether 

there is a bona fide plan under 207(e)(4).  Given that cash-in-lieu of benefits payments 

constituted 40 percent of the city’s payments under its plan, the court concluded they 

were not incidental and thus could not be excluded. 

Third, the court found the city liable for liquidated damages.  Section 216(b) of 

the FLSA requires employers that violate the statute to pay employees their unpaid 

overtime compensation plus “an additional equal amount as liquidated damages.”  

Liquidated damages may be reduced or eliminated if the employer shows that it acted in 

good faith and had reasonable grounds to believe that its actions did not violate the Act.  

The court held that neither exception applied. 

Finally, the Court of Appeals held the city willfully violated the FLSA.  Under 

FLSA section 255(a), the statute’s two-year statute of limitations may be extended to 

three years if an employer’s violation is “willful.”  The court noted that a violation is willful 

if the employer is on notice of the FLSA’s requirements, yet takes no action to assure 

compliance.  The court found the city was aware of the FLSA’s mandates, as it 

distinguished between “premium” payments and “benefit” payments.   

 

CITY UNLAWFULLY DEMOTED EMPLOYEE FOR PERCEIVED POLITICAL SPEECH 

The U.S. Supreme Court held that a city employer unlawfully demoted an 

employee because it believed that he had engaged in overt political activity.  (Heffernan 

v. City of Paterson, New Jersey et al. (2016) 136 S.Ct. 1412.)  
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Jeffrey Heffernan was employed as a police officer by the City of Paterson, New 

Jersey.  Fellow officers observed Heffernan carrying a campaign sign and speaking with 

members of a political campaign.  Based on this information, the city demoted 

Heffernan for engaging in overt political activity.  However, it turned out that Heffernan 

was not engaged in the political activity but had obtained the sign and spoken to 

campaign members on his bedridden mother’s behalf. 

The Supreme Court held that, “When an employer demotes an employee out of a 

desire to prevent the employee from engaging in protected political activity, the 

employee is entitled to challenge that unlawful action under the First Amendment and 

section 1983 even if, as here, the employer’s actions are based on a factual mistake 

about the employee’s behavior.”  Therefore, even though the employee did not, in fact, 

engage in protected political activity, his demotion precipitated by the employer’s 

mistaken perception that he engaged in protected activity, violated his rights secured by 

the United States Constitution. 

This case reminds public employers that employees cannot be disciplined for 

engaging in political activity during non-work time.  Public employees retain their First 

Amendment rights as long as they do not engage in the conduct during work time or use 

work resources and do not imply that they are speaking on behalf of the public agency. 

 

CALIFORNIA SUPREME COURT CLARIFIES RULES ON PROVIDING SEATS FOR 
EMPLOYEES WHILE WORKING 

Responding to questions from the federal Ninth Circuit Court of Appeals, the 

California Supreme Court addressed the circumstances under which an employer is 

required to provide an employee with a seat while working. The Supreme Court held 

that whether an employee is entitled to a seat is a factual analysis based upon the 

specific task performed by the employee.  (Kilby v. CVS Pharmacy (2016) 63 Cal.4th 1.) 
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The Ninth Circuit is considering two federal appeals that include interpretation of 

wage orders issued by the Industrial Welfare Commission (IWC).  Those wage orders 

state that “[a]ll working employees shall be provided with suitable seats when the nature 

of the work reasonably permits the use of seats.”  (Cal. Code Regs., tit. 8, §§ 11040, 

subd. 14(A) (Wage Order No. 4-2001), 11070, subd. 14(A) (Wage Order No. 7-2001).)   

First, the Supreme Court held that the “nature of the work” referred to in the wage 

order refers to an employee’s tasks performed at a given location for which a right to a 

suitable seat is claimed, rather than a ‘holistic’ consideration of the entire range of an 

employee’s duties anywhere on the jobsite during a complete shift.  If the tasks being 

performed at a given location reasonably permit sitting, and provision of a seat would 

not interfere with performance of any other tasks that may require standing, a seat is 

called for. 

Second, the court held that whether the nature of the work reasonably permits 

sitting is a question to be determined objectively based on the totality of the 

circumstances.  An employer’s business judgment and the physical layout of the 

workplace are relevant but not dispositive factors.  The inquiry focuses on the nature of 

the work, not an individual employee’s characteristics. 

Third, the court determined that, the nature of the work aside, if an employer 

argues there is no suitable seat available, the burden is on the employer to prove 

unavailability. 

While in general the wage orders do not apply to school and community college 

districts and county offices of education, in some cases the courts have found that the 

agencies are subject to those rules.  This opinion is useful in determining the 

circumstances under which seating might be required. 
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TEACHER’S SPEECH CONCERNING SPECIAL EDUCATION PROGRAM WAS NOT 
PROTECTED BY FIRST AMENDMENT 

In a wrongful discharge case, the federal Court of Appeals found that a public 

school teacher was speaking as an employee, not as a private citizen, when voicing 

concerns about the school’s special education program to her supervisors and parents.  

(Coomes v. Edmonds School District No. 15 (9th Cir. 2016) 816 F.3d. 1255.)  

Tristan Coomes taught special education in a Washington school district.  

Coomes believed that the district was denying mainstreaming to some of her students 

for impermissible financial reasons.  Coomes sent an email to the human resources 

department and her union alleging mistreatment by her supervisors because of her 

complaints about the matter.  Coomes forwarded the email to other teachers. When the 

district substantially changed its rules on mainstreaming and assignment of disabled 

students, Coomes again objected.  She subsequently received negative evaluations.  

After the district agreed to transfer Coomes, she collapsed at work, “falling to the floor 

and sobbing uncontrollably.”  Coomes took a medical leave and then subsequently 

alleged that she had been constructively discharged. 

Coomes claimed, among other charges, that she was discharged for exercising 

protected First Amendment Rights.  The district disagreed and the Court of Appeals 

sided with the employer, finding that Coomes’s speech was not protected by the First 

Amendment because the speech was made as part of her employment responsibilities.  

The court determined that as part of her job, Coomes was obligated to speak to 

administrators and parents about the placement and progress of her students and 

appropriate management of the program. 

The Court of Appeals decision was based solely on the interpretation of First 

Amendment employee speech cases.  An employee’s speech might not be protected by 

the First Amendment but could be covered by California’s laws protecting 
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whistleblowers.  A district or county office should consider carefully before disciplining 

an employee for her or his speech, whether internal or public. 

 

LESS-THAN-12-MONTH EMPLOYEES NOT ENTITLED TO UNEMPLOYMENT 
INSURANCE BENEFITS DURING NON-WORK PERIOD 

The California Court of Appeal held that substitute certificated and less-than-12-

month classified school district employees who had received letters of reasonable 

assurance for fall employment are not entitled to unemployment insurance benefits 

during the summer non-work period.  (United Educators of San Francisco AFT/CFT v. 

California Unemployment Insurance Appeals Board (2016) 247 Cal.App.4th 1235.) 

A union sued on behalf of substitute teachers and less-than-12-month classified 

employees who sought unemployment insurance benefits for the summer of 2011.  

Those employees are not paid during the summer months but all received letters of 

reasonable assurance of employment for the next school year.  The district offered 

summer school during part of the summer, but not for all of it.  The employees filed 

claims for unemployment insurance benefits for the entire summer period.  The 

California Unemployment Insurance Appeals Board held that the entire summer is a 

“recess period” as defined in Unemployment Insurance Code section 1253.3, which 

restricts public school employees’ eligibility for unemployment benefits if they have been 

given reasonable assurance of employment.  It also held, however, that if an employee 

had been employed during the 2010 summer session, she or he had a “reasonable 

expectation” of employment for the 2011 summer session, and therefore could be paid 

for days not worked during the 2011 summer school session, but not for the days school 

was not in session. 

Section 1253.3 provides that school employees are not entitled to unemployment 

insurance benefits “during a period between two successive academic years or terms” if 
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the employee is given reasonable assurance that she or he will perform service in the 

second year or term.  The union and Appeals Board argued that the summer session is 

an “academic term.”  The trial and appellate courts disagreed.  The statutory language 

was clearly intended to address the traditional school year academic terms, not brief 

summer sessions.  Therefore, they are not entitled to unemployment benefits for the 

summer recess. 

The court stated:  “We are not unsympathetic to the loss of wages incurred 

during periods of academic hiatus.  However, in effect what the claimants in this case 

are requesting is that the government should provide them with a full year’s income 

because they have agreed to work and be paid for only 41 weeks of each year.  As one 

court has explained, ‘The rationale for this limitation [on benefits] is that school 

employees can plan for those periods of unemployment and thus are not experiencing 

the suffering from unanticipated layoffs that the employment-security law was intended 

to alleviate.’ ” 

 

COURT OF APPEAL REVERSES VERGARA DECISION, UPHOLDS TEACHER TENURE, 
DISMISSAL AND LAYOFF LAWS 

The California Court of Appeal reversed a highly publicized trial court decision 

which had held that California’s teacher tenure, dismissal, and layoff laws were 

unconstitutional.  (Vergara v. State of California, 2016 WL 4443590.) 

In Vergara, a group of California public school students filed a lawsuit against the 

State of California and several public officials, claiming the Education Code’s teacher 

tenure and dismissal laws violated the California State Constitution’s equal protection 

clause.  Specifically, the students argued the laws were unconstitutional and caused 

low-income and minority students to receive inferior educations due to the hiring and 

retention of ineffective teachers.  The trial court found in the students’ favor, declaring 
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Education Code sections 44929.21(b), 44934, 44938(b)(1)-(2), 44944 and 44955 

unconstitutional and void. 

The appellate court reversed the trial court’s decision.  The court explained that 

the students failed to prove those laws made any particular group of students more 

likely to be taught by ineffective teachers than others.  The court reasoned that teaching 

“assignments are made by administrators and are heavily influenced by teacher 

preference and collective bargaining agreements” and that “the challenged statutes, on 

their face and in effect, do not dictate where teachers are assigned,” adding that 

“declaring the statutes facially unconstitutional would not prevent administrators from 

assigning the worst teachers to schools serving poor and minority students.” 

The California Supreme Court declined to hear the plaintiff’s appeal, rendering 

the Court of Appeal’s decision final. 
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CASE LAW—BROWN ACT 

CITY COUNCIL COMPLIED WITH BROWN ACT WHEN IT DISCUSSED A LETTER IN 
OPEN SESSION AND DECIDED TO PLACE THE TOPIC ON A FUTURE MEETING 
AGENDA 

The California Court of Appeal affirmed the dismissal of a lawsuit against a city 

where the plaintiffs alleged that the city council’s discussion of a complaint letter and 

decision to place it on the agenda for a future meeting violated the Brown Act.  The 

court held that the city complied with the Brown Act and that the lawsuit was a “strategic 

lawsuit against public participation” (SLAPP).  (Cruz v. City of Culver City (2016) 2 

Cal.App.5th 239.) 

In 2004, the City of Culver City adopted an ordinance confirming a 1982 

preferential parking zone for Farragut Drive.  In 2013, the council created a “Traffic 

Committee” comprised of city employees to administer the parking regulations.  In 2014, 

a nearby church sought to have the zone removed or modified because of its impact on 

the church.  The city engineer informed the church that there was no means for a non-

resident to challenge parking restrictions.  The church then wrote a letter to 

councilmember Andrew Weissmann, complaining about the engineer’s response and 

the parking restrictions.  At its August 14, 2014, council meeting, Weissman mentioned 

the letter during a portion of the meeting set aside for the receipt and filing of 

correspondence from the public.  Following a six-minute discussion with the then-mayor 

and city engineer, the church’s request to review the restriction was placed on a 

subsequent meeting’s agenda.  Five residents filed a complaint alleging that the city had 

violated the Brown Act by discussing the letter and placing it on the agenda for the next 

meeting even though the 2013 parking regulations did not provide for such 

consideration.  They sought to have the Farragut Drive parking restrictions retained. 
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The city contended that the lawsuit violated Code of Civil Procedure section 

425.16, the so-called “anti-SLAPP” law because it was not a public interest lawsuit and 

the city had not violated the Brown Act.  The trial court and Court of Appeal agreed with 

the city and dismissed the lawsuit. 

Lawsuits that are brought “primarily to chill the valid exercise of the constitutional 

rights of freedom of speech and petition for redress of grievances” are called SLAPP 

lawsuits.  Under California law, if the defendant shows that the challenged action was 

taken in furtherance of its First Amendment rights of free speech, petition, and seeking 

redress of grievances, the court then determines whether the plaintiff has shown a 

probability of prevailing on the claim.   

The anti-SLAPP provisions do not apply to any action brought solely in the public 

interest.  One element of whether an action is brought in the public interest is that the 

plaintiff “does not seek any relief greater than or different from the relief sought for the 

general public or a class of which the plaintiff is a member.”  The court determined that 

the plaintiffs here were uniquely benefited by the relief sought because they are 

Farragut Drive homeowners.  “[T]he plaintiffs sought personal relief in the form of a halt 

to any attempts by the church to undo the long-standing parking restrictions.”  Thus, the 

public interest exception did not apply. 

The court also held that the plaintiffs were unlikely to prevail on the merits.  The 

Brown Act requires that an agenda be posted at least 72 hours before a meeting and 

forbids action on any item not on the agenda.  There are exceptions to the agenda 

requirement.  Members of a legislative body or its staff may briefly respond to 

statements made or questions posed by persons exercising their public testimony 

rights.  Additionally, on their own initiative or in response to questions posed by the 

public, a member of the legislative body or its staff may ask questions for clarification, 

make a brief announcement, or make a brief report on her or his own activities.  Finally, 

the legislative body or a member may provide a reference to staff or other resources for 
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factual information, request staff to report back to the body at a subsequent meeting, or 

take action to direct staff to place a matter of business on a future agenda. 

The court reviewed the discussion that occurred at the August 2014 meeting and 

determined that it was a discussion as to the appropriate avenue of response to the 

church’s letter, and decided to place it on a future agenda.  Thus, it fell within all three 

exceptions. 

The plaintiffs argued that the council’s action to place the parking restriction issue 

on the next agenda violated the rules and procedures in the 2013 parking regulations.  

The plaintiffs contended that the 2013 regulations did not provide for an appeal and 

therefore agendizing it in the future violated the Brown Act.  The court held that the 

Brown Act is not a vehicle for challenging agendized matters because the opponents 

believe the legislative body lacks authority to act for reasons unrelated to the policies 

behind the open meeting. 

Because the lawsuit was for a personal, not general public benefit, and because 

the plaintiffs were unlikely to win on the merits, the court affirmed dismissal of the case. 
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CASE LAW—TORT CLAIMS 

EMPLOYEES MAY PRESENT EVIDENCE THAT THEIR ACTS WERE WITHIN THE 
SCOPE OF EMPLOYMENT, TRIGGERING THE EMPLOYER’S DUTY TO DEFEND 
UNDER THE GOVERNMENT CLAIMS ACT 

Pursuant to the Government Claims Act (Gov. Code, § 810 et seq.), in the usual 

civil case against a public employee, the public agency employer must defend the 

employee for claims arising out of acts within the scope of employment. If the employer 

refuses to defend an employee, the employee may either (i) seek a writ of mandate 

compelling the employer to provide a defense; or (ii) fund the defense and sue the 

employer to recover reasonable attorneys’ fees, costs, and expenses. 

The Court of Appeal held the determination of whether an employee acted within 

the scope of employment is factual and cannot be limited to the third party’s unproven 

allegations when those allegations are denied by the employee, and the employee’s 

version of the events would demonstrate acts within the scope of employment.  (Daza v. 

Los Angeles Community College District (2016)  247 Cal.App.4th 260.) 

An adult student sued the district and a district guidance counselor assigned to 

provide educational and emotional counseling to the student.  The complaint alleged 

sexual assault by the counselor during a counseling session on campus.  The court 

determined the complaint alleged conduct outside of the scope of employment.  

However, the truth of the allegations had not been established because the district 

settled the student’s lawsuit without admitting liability and without a factual 

determination as to whether the employee was acting within the scope of his 

employment.  Following the settlement, the student dismissed her claims against the 

district and the employee. 

The employee then sought reimbursement from the district for attorneys’ fees, 

costs, and expenses that he incurred in the student’s lawsuit.  The employee argued 
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that because he denied the allegations and it was never determined that he committed 

the alleged acts, he should be able to present evidence to show his acts fell within his 

scope of employment.  The district demurred, asserting that the employee was limited to 

the facts alleged in the student’s complaint.  The court agreed with the employee. 

When considering a demurrer, the court is limited to the facts set forth by the 

complainant — in this case the employee.  The employee’s version of the facts included 

only acts that were within the scope of employment (he denied the assault allegations 

and claimed the student obtained counseling from him in his role as a guidance 

counselor).  Therefore, the court overruled the district’s demurrer and allowed the 

employee to proceed with his claim for reimbursement by the district. 

The court focused on the language of Government Code section 996.4, which 

does not limit an employee’s ability to present evidence that she or he was acting within 

the scope of employment, including presenting evidence to disprove the allegations in 

the underlying lawsuit.  An employee is entitled to substantiate a claim for 

reimbursement by proving the actions were within the scope of employment, regardless 

of third-party allegations to the contrary. 

This decision is important for public agencies that settle claims of misconduct by 

employees.  Unless a factual determination is made regarding the allegations, courts 

will give the employee an opportunity to present evidence that the actions were within 

the scope of employment, and trigger the requirement that the employer reimburse the 

employee’s attorneys’ fees, costs, and expenses.  That opportunity may require a time-

consuming trial. 

Prior to settling any claims involving alleged misconduct by an employee, a 

public agency should carefully consider the consequences of the settlement with 

respect to reimbursement of the employee’s attorneys’ fees, costs, and expenses. 
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PETITION REQUESTING LEAVE TO FILE LATE TORT CLAIM WAS UNTIMELY 

A Court of Appeal held that a claimant is required to petition for leave to file a late 

claim under the Government Claims Act within six months of the decision to deny the 

claim, not when the denial was received.  (City of San Diego v. Superior Court (2015) 

244 Cal.App.4th 1.) 

In order to sue a public entity, a plaintiff must first present a tort claim to the 

entity.  A tort claim for personal injury must be filed within six months.  If it is filed late, 

the claimant may request leave to file a late claim.  If that is denied, the agency must 

give written notice of the denial and inform the claimant that a petition for relief must be 

filed with a court within six months.  In this case, the claimant filed the petition six 

months and five days after the decision to deny leave to file a late claim.  The claimant 

contended that because the notice of denial was sent by mail, she had five additional 

days to file the petition. 

The Court of Appeal agreed with the city that the five-day extension applying to 

certain mailed notices did not apply to decisions to deny a request for leave to file a late 

claim and dismissed the lawsuit. 

The Government Claims Act includes many different timelines for filing and 

responding to tort claims.  When a district or county office receives such a claim, it 

should consult with legal counsel and tender the claim to the appropriate insurance 

carrier to ensure that all timelines are met. 
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GOVERNMENT NOT REQUIRED TO PAY JUDGMENTS AGAINST EMPLOYEES WHERE 
IT UNDERTOOK DEFENSE UNDER A RESERVATION OF RIGHTS 

Public employers are generally required to defend and indemnify employees who 

are sued for actions within the scope of their employment.  Here, the court found that 

where the judgment was awarded based on a determination of actual malice and the 

public agency provided a defense under a reservation of rights, it was not obligated to 

pay the judgment on the employees’ behalf.  (Chang v. County of Los Angeles (2016) 1 

Cal.App.5th 25.) 

Three Los Angeles County Sheriff’s deputies assaulted an inmate.  The inmate 

sued the deputies for battery and civil rights violations.  The deputies signed 

agreements with the County of Los Angeles specifying the terms and conditions under 

which the county would provide legal representation to defend them.  The agreement 

stated that the county could withdraw from defending them or refuse to pay any 

judgment if it was determined that they acted outside the scope of their employment or 

acted or failed to act because of actual fraud, corruption or actual malice.  After trial, the 

jury found that the deputies were liable and had acted with actual malice and awarded 

damages against them.  The county refused to pay the damages based on the jury’s 

determination that the deputies acted with actual malice.  When the deputies sued for 

indemnification, the trial court held that the county was obligated to pay the damages. 

The Court of Appeal reversed.  Under Government Code section 825.2, a public 

agency may provide a defense under a reservation of rights that includes a reservation 

of the right not to pay a judgment based on actual fraud, corruption or actual malice.  

The appellate court found that because of the reservation of rights in the agreements 

signed by the deputies and the jury’s finding of actual malice, the county was not 

obligated to pay the damages on their behalf. 

Public agencies generally have a duty to defend and indemnify employees who 

are sued for actions within the scope of their employment.  However, there are 
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exceptions to the general rule.  Before providing a defense, districts and county offices 

should work with their insurance claims administrator and legal counsel to determine 

whether such a defense is mandated and whether rights should be reserved. 
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CASE LAW—PUBLIC RECORDS ACT 

INADVERTENT DISCLOSURE OF PRIVILEGED DOCUMENT UNDER PUBLIC RECORDS 
ACT DOES NOT FOREVER WAIVE THE PRIVILEGE 

Resolving a split of opinion in the Courts of Appeal, the California Supreme Court 

held that the inadvertent disclosure of a privileged document under the California Public 

Records Act (PRA) does not forever waive the privileged nature of the document.  

(Ardon v. City of Los Angeles (2016) 62 Cal.4th 1179.) 

The underlying litigation was initiated approximately ten years ago and involved a 

class-action lawsuit against the City of Los Angeles challenging the validity of a tax.  In 

2007 and 2008, the plaintiffs served discovery requests on the city and the League of 

California Cities.  The city prepared a “privilege log” listing documents withheld under 

the attorney-client privilege and the attorney work product privilege.  The court 

overseeing the litigation agreed that the documents were privileged and properly 

withheld from disclosure during discovery. 

In 2013, with the litigation still pending, plaintiffs’ attorney sought a variety of 

documents under the Public Records Act (Gov. Code, § 6250 et seq.).  The city’s 

administrative office provided 53 documents after payment of a copying fee of $6.95.  

The attorney informed the city that two of the documents matched descriptions in the 

privilege log of documents that had been withheld under the attorney-client privilege, 

and a third document appeared to disclose the contents of another record described in 

the privilege log.  The city responded that the three documents were indeed privileged 

and had been produced inadvertently, and demanded their return.  The plaintiffs’ 

attorney refused to return the documents, claiming the privilege had been waived by 

their inadvertent disclosure under the PRA. 

The city asked the court to intervene and order the return of the documents, but 

the trial court agreed that production under the PRA had waived any privilege.  The 
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Court of Appeal affirmed, relying on Government Code section 6254.5, which provides 

that when an agency discloses a record that is otherwise exempt from the PRA “to any 

member of the public, this disclosure shall constitute a waiver of the exemptions.”  The 

city appealed to the California Supreme Court, which characterized the issue as one of 

“statewide importance” not rendered moot by purported settlement discussions between 

the parties to the lawsuit. 

While the court’s decision was pending, another Court of Appeal came to the 

opposite conclusion, finding section 6254.5 of the PRA does not apply to an inadvertent 

release of attorney-client privileged documents, and therefore an inadvertent release 

does not waive the privilege.  (Newark Unified School District v. Superior Court (2015) 

190 Cal.Rptr.3d 721.) 

The Supreme Court found “the statutory language as a whole ambiguous in this 

regard,” and resolved the ambiguity by concluding that “inadvertent disclosure does not 

waive the exemptions.”  Considering the many exemptions for confidential information 

specified in the PRA, the court found it “doubtful the Legislature intended to enact a 

statutory scheme that would prevent government agencies from minimizing the damage 

caused by the inadvertent disclosure of private and confidential information.”  It was 

“much more plausible” that the Legislature intended to permit agencies to waive an 

exemption by making “a voluntary and knowing disclosure, while prohibiting them from 

selectively disclosing the records to one member of the public but not others.”  Neither 

the language of the statute nor the legislative history suggested the Legislature 

contemplated waiver via inadvertent disclosures as opposed to intentional ones. 

The court also discussed the important purposes served by the attorney-client 

and work product privileges, which apply to public agencies and private parties alike.  

When an attorney receives materials that obviously appear to be subject to one of these 

privileges and to have been provided through inadvertence, that attorney has an ethical 

duty to refrain from examining the materials and to immediately notify the sender so the 

parties can resolve the situation.  These rules repudiate a “gotcha” theory of waiver, in 
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which a clerical error in document production becomes the equivalent of consent to 

disclosure by a party or its attorney. 

The court cited an amicus brief filed by the San Francisco city attorney’s office on 

behalf of the League of California Cities and others, noting the “thousands upon 

thousands of public records requests” received by agencies each year and the logistical 

problems in reviewing the many pages of records responsive to even a single request.  

In this practical context, “human errors” are bound to occur.  The court cautioned its 

holding does not permit agencies to recast past disclosures as “inadvertent” so the 

privilege can be asserted in response to later requests.  Rather, the holding applies to 

“truly inadvertent disclosures and must not be abused.” 

 

DISTRICT MAY BE OBLIGATED TO PROVIDE COMPLAINT AND RESPONSE 
DOCUMENTS UNDER CPRA 

The California Public Records Act (CPRA) may require that a school district may 

have to produce documents related to an employee complaint.  (Caldecott v. Superior 

Court (2015) 243 Cal.App.4th 212.) 

John Caldecott, former Executive Director of Human Resources for Newport-

Mesa Unified School District, filed a complaint with the district alleging impropriety by 

the superintendent and hostile work environment.  The district retained an investigator 

to look into Caldecott’s allegations and issued a response, finding the complaint did not 

warrant any further action by the governing board.  Approximately five to six weeks 

later, Caldecott was terminated without cause.  

Caldecott then submitted a CPRA request to the school district for copies of his 

complaint and the district’s response.  The district denied his request, citing 

Government Code section 6254(c) (exempting production of personnel records in some 
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circumstances) and (k) (official information and attorney-client privileges), and section 

6255(a) (deliberative process privilege).  Caldecott filed a petition for writ of mandate 

and complaint for declaratory and injunctive relief, which was denied by the trial court.   

The court held that Caldecott’s request was moot because he already had the 

documents and the documents were “directly and inextricably linked to . . . Caldecott’s 

claim of a hostile and abusive work environment, which is an internal personnel matter 

exempt from disclosure under CPRA.”  Caldecott appealed. 

The Court of Appeal rejected the trial court’s holding, finding mootness was not 

at issue.  The Court of Appeal construed the CPRA exemptions narrowly, explaining 

that although Caldecott alleged a hostile work environment, the majority of his 

allegations were of malfeasance by a public agency or official.  Allegations of hostile 

work environment are not necessarily an exempt personnel matter.  Balancing the 

superintendent’s privacy interest, the Court of Appeal remanded for in camera review 

and disclosure of the documents, in favor of the public’s interest in assessing how the 

board treated serious misconduct allegations against its highest ranking administrator. 

 

ARREST VIDEO NOT CONSIDERED PERSONNEL RECORD 

The Court of Appeal considered whether video taken from the dashboard camera 

of a patrol car, showing the police officer arresting a minor, was a confidential 

“personnel record” under California Penal Code sections 832.7 and 832.8, and therefore 

exempt from disclosure.  (City of Eureka v. Superior Court of Humboldt County (2016) 1 

Cal.App.5th 755.) 

In the case, a local reporter sought disclosure of the arrest video, after a citizen’s 

complaint was made regarding the officer’s “handling of the minor” and subsequent 

Eureka Police Department internal affairs investigation.   
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The local reporter first filed a California Public Records Act request, seeking 

disclosure of the arrest video.  His CPRA request was denied by the city, citing 

discretionary exemptions for personnel records and investigative files.  The local 

reporter then filed a request for disclosure under Welfare and Institutions Code section 

827, which authorizes public disclosure of confidential juvenile records in particular 

circumstances.  The county and city opposed release of the arrest video. 

After conducting an in camera review of the arrest video, the court concluded that 

the arrest video was like information contained in the initial incident report for an arrest, 

and therefore was not a personnel record under Penal Code section 832.8.  In this 

discussion, the court explained that although certain information about past complaints 

of excessive force, violence, or dishonesty can be contained in a police officer’s 

personnel file, the video of the minor’s arrest was not a confidential police personnel 

record protected by Pitchess statutes, because the video was simply a visual record of 

the minor’s arrest.  Additionally, it was not a record “generated in connection with” the 

police officer’s appraisal or discipline.  

The court did not consider whether the arrest video was a public record under the 

CPRA. 
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CASE LAW—INVESTIGATION REPORTS 

INVESTIGATOR’S REPORT IS PRIVILEGED AND NOT SUBJECT TO DISCOVERY 

In City of Petaluma v. Superior Court of Sonoma County (2016) 248 Cal.App.4th 

1023, a public employer hired outside counsel to conduct an investigation in anticipation 

of a lawsuit for discrimination and retaliation.  The investigator was directed not to 

provide legal advice.  In the subsequent lawsuit, the California Court of Appeal held that 

attorney-client privilege and the attorney work product doctrine protected the 

investigator’s report from discovery.  Though the investigator did not give the employer 

legal advice, the legal service she provided was, by itself, sufficient to support a 

protected attorney-client relationship. 

Andrea Waters, a firefighter and paramedic with the City of Petaluma, filed a 

complaint with the Equal Employment Opportunity Commission (EEOC) alleging sexual 

harassment and retaliation.  Days later, she resigned from her position.  The City 

Attorney, anticipating a lawsuit, retained attorney Amy Oppenheimer to investigate 

Waters’ EEOC complaint. 

Waters sued the city for discrimination, hostile work environment, and retaliation, 

among other claims.  The city claimed Oppenheimer’s investigation report was 

protected from discovery by attorney-client privilege and the work product doctrine. 

Waters asked the trial court to compel the production of the report.  The court granted 

Waters’ motion and the city appealed. 

1.  Investigation Report Protected By Attorney-Client Privilege and Work Product 

Doctrine 

The California Court of Appeal ruled that the trial court erred.  The appellate court 

held that the investigation report was protected by attorney-client privilege and the work 

product doctrine because it was prepared under an attorney-client relationship. 
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The court first turned to the relevant statute. It noted that for purposes of the 

attorney-client privilege and the work product doctrine, California Evidence Code 

section 951 defines “client” as a person who retains a lawyer for securing “legal service 

or advice” in a professional capacity.  Therefore, “an attorney-client relationship may 

exist when an attorney provides a legal service without also providing advice.  The 

rendering of legal advice is not required for the privilege to apply.” 

The court determined that Oppenheimer was hired to provide a legal service.  

The retention agreement between the city and Oppenheimer specified that it created an 

attorney-client relationship and that Oppenheimer would use her expertise in 

employment law to arrive at findings based upon her professional evaluation of the 

evidence.  The court found that Oppenheimer was not merely a fact finder whose sole 

task was to gather information and transmit it to the city.  Rather, the “dominant 

purpose” of her relationship with the city was for Oppenheimer to provide professional 

legal services so that the City Attorney could advise the city on the appropriate course 

of action.  As a result, the investigation report Oppenheimer prepared was protected by 

attorney-client privilege and the work product doctrine. 

2.  Attorney-Client Privilege and Work Product Doctrine Not Waived By Assertion 

of Avoidable Consequences Defense 

The court also found that the city did not waive its attorney-client privilege or the 

work product doctrine when it asserted the avoidable consequence defense, because 

the investigation was conducted after the employee left her job. 

Under the avoidable consequences defense, employees may not collect 

damages if they ignore procedures their employers designed to prevent sexual 

harassment.  If an employer claims it investigated an employee’s complaint and 

responded with appropriate measures that the employee did not take advantage of, the 

employer waives attorney-client privilege and work product doctrine protections for its 

investigation.  However, the appellate court held that an employer’s assertion of the 



2016 EDUCATION LAW CONFERENCE 

 
CASE LAW—INVESTIGATION REPORTS 

 

- 165 - 
©2016 Atkinson, Andelson, Loya, Ruud & Romo www.aalrr.com 

avoidable consequences defense does not affect a post-employment investigation.  

Obviously, employees cannot take advantage of corrective measures initiated after they 

have left their jobs.  The court found that the city did not seek to rely on the post-

employment investigation as a defense, nor could it.  As a result, the city’s assertion of 

the avoidable consequences defense did not waive attorney-client privilege and the 

work product doctrine. 

 

 

 

 



2016 EDUCATION LAW CONFERENCE 

 
 

 

- 166 - 
www.aalrr.com  ©2016 Atkinson, Andelson, Loya, Ruud & Romo 

 

 

 



2016 EDUCATION LAW CONFERENCE 

 
CASE LAW—STRS/PERS 

 

- 167 - 
©2016 Atkinson, Andelson, Loya, Ruud & Romo www.aalrr.com 

CASE LAW—STRS/PERS 

COURT DEFERS TO CALPERS IN PENSION SPIKING CASE 

The California Court of Appeal upheld a decision by the California Public 

Employees’ Retirement System (CalPERS) reducing a retiree’s pension because the 

retiree’s final, high salary was not based on a publicly available pay schedule.  (Tanner 

v. California Public Employees’ Retirement System (2016) 248 Cal.App.4th 743.) 

Joseph Tanner worked for a number of California cities and was a miscellaneous 

member of CalPERS.  While employed by the City of Pacifica in November 2006, 

Tanner entered into a written agreement with the City of Vallejo to serve as its city 

manager from January 8, 2007, through January 7, 2010.  Under the terms of that 

agreement, Tanner would initially serve as a limited term employee not enrolled in 

CalPERS, but would become a permanent employee and be reinstated to CalPERS no 

later than March 8, 2007.  He agreed to a base salary of $216,000, as well as a monthly 

automobile allowance and a monthly contribution to a deferred compensation plan, both 

of which were to be converted to base salary upon reinstatement to CalPERS.  Tanner 

also received 30 days of management leave to be paid as salary, 240 hours of annual 

leave with the right to sell 120 hours of leave back to the city each year, and an 

agreement that the city would pay Tanner’s share of the required CalPERS contribution, 

which at the city’s option could be converted to salary. 

When the contract was submitted to CalPERS, it determined that the law did not 

allow for converting additional compensation into base pay; that the city’s payment of 

Tanner’s portion to CalPERS could be reported as salary if the city adopted a resolution 

for a group or class of employees; and that the buyback of leave had to be changed to a 

management incentive pay clause.  In March 2007, the city drafted a new employment 

agreement listing Tanner’s base salary as $305,844 and removing the references to 

automobile allowance, deferred compensation, management leave or annual leave sell-
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back.  The new agreement specifically provided that it superseded the November 2006 

agreement. 

When Tanner retired, he sought benefits based on a $305,844 highest salary.  

CalPERS found that this base salary was $216,000 and the other items that were rolled 

into his base salary could not be included as “compensation earnable.”  It determined 

that the $305,844 pay rate was not on a publicly available pay schedule.   

The Court of Appeal agreed with CalPERS, finding that the employment 

agreement was not a pay schedule because it related only to Tanner personally and the 

city council never voted to adopt any of the documents for any purpose, including as a 

pay schedule. 

The court also relied on the Legislature’s purpose in adopting the pay schedule 

requirement as a means to avoid pension “spiking” and ensuring that the public was 

fully informed about employee compensation.  CalPERS has sent out numerous 

Circular Letters on this issue that districts and county offices should review when 

entering into employment agreements with individual employees. 
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CASE LAW—COMMUNITY COLLEGES 

FORMER COMMUNITY COLLEGE ADMINISTRATOR ENTITLED TO SALARY 
PLACEMENT UNDER FACULTY SALARY SCHEDULE 

Education Code section 87458 provides a community college administrator who 

does not have tenure as a faculty member in the same district, and who is not under 

contract in a program or project to perform services to public or private agencies, with 

the right to become a first-year probationary faculty member once her or his 

administrative assignment expires or is terminated (assuming specified requirements 

apply).  This section is silent, however, regarding the salary payable to the former 

administrator who accepts a position as a first-year probationary faculty member. 

The California Court of Appeal recently held such an employee is subject to the 

salary provisions of the collective bargaining agreement negotiated between the 

community college district and the faculty’s exclusive representative.  Moreover, the 

negotiated agreement takes precedence over an employee handbook with a seemingly 

conflicting provision.  (Hott v. College of the Sequoias Community College District 

(2016) 3 Cal.App.5th 84.) 

Hott’s administrative position with College of the Sequoias Community College 

District (COS) was eliminated due to budget cuts.  Hott had served as an administrator 

for 15 years, but never in a faculty position with COS.  Pursuant to Education Code 

section 87458, COS offered Hott a first-year probationary faculty position.  When Hott 

inquired about her new salary, the Dean of Human Resources initially said he thought 

her pay would remain the same.  Hott was not provided with written confirmation of her 

new salary until after her reassignment was approved by the COS governing board.  

Under the collective bargaining agreement between COS and its faculty association, 

Hott was placed on the salary schedule as a first-year probationary faculty member, and 

given credit for the maximum of five years’ occupational experience.  The resulting 
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compensation was substantially lower than her administrator salary. Hott accepted the 

position, then filed a lawsuit alleging she was placed on the wrong step because she 

should have received full credit for her administrative experience, as required by a 

handbook for administrative employees.  The trial court ruled in Hott’s favor, but the 

Court of Appeal disagreed. 

COS argued that Hott was required to proceed through the Public Employment 

Relations Board (PERB) unfair labor practice charge process, and having failed to do 

so, she did not exhaust her administrative remedies.  The court rejected this argument, 

holding the improper placement of a teacher on the salary schedule is not an unfair 

practice under Government Code section 3543.5.  Therefore, Hott was not required to 

exhaust the unfair labor practice charge process prior to filing a civil action for 

declaratory relief. 

Hott argued that a Management Council handbook controlled her salary 

placement.  The handbook indicated that a management employee who was reassigned 

to a non-management position would be granted year-for-year employment credit on the 

salary schedule.  However, the handbook also included an appendix for administrator 

return rights that did not address seniority rights or salary placement, but did indicate 

the employee had the right to become a first-year probationary faculty member if the 

employee was not previously tenured at COS.  In contrast, the negotiated agreement, 

which bound COS and its faculty members, stated newly hired faculty members would 

be given occupational experience credit, not to exceed five years, for initial step 

placement.  The agreement also stated, “The retreat rights of an administrator never 

employed in a regular or contract faculty position at COS shall be determined by law.”  

The court held that under both the handbook and agreement, an administrator’s retreat 

rights were determined by law. 

The court held that although section 87458 does not explicitly address seniority 

rights or salary placement, it implies a former administrator will be treated the same as 

any other first-year probationary faculty member, including a corresponding placement 
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on the salary schedule.  As the agreement directly addressed the salary placement of a 

first-year probationary faculty member with occupational experience, and Hott was 

subject to the terms of the agreement as a faculty member, the agreement controlled 

her placement. 

The court’s ruling emphasizes reliance on statutory and collectively bargained 

terms and conditions of employment.  The handbook could not override the implication 

of section 87458, or the express language of the collectively bargained agreement.  

When reducing an administrator to a teaching assignment, community college and K-12 

districts must comply with applicable statutes and negotiated agreements when placing 

the employee on a teaching salary schedule.  The administrator should receive early 

written confirmation of the salary schedule placement in the new position to avoid 

arguments like those in the Hott case that the employee detrimentally relied on an 

assumption that the compensation would remain the same. 
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CASE LAW—LABOR RELATIONS 

EMPLOYEE FAILED TO SHOW A DISCRIMINATORY REASON FOR NONREELECTION 
DESPITE HER COMPLAINTS MADE IN GROUP MEETING WITH MANAGEMENT 

In a case handled by this firm, the Public Employment Relations Board held that 

an employee had not shown she was nonreelected for engaging in protected activities 

despite a finding that her comments in group meetings with management were 

protected.  (Walnut Valley Unified School District (2016) PERB Dec. No. 2495.) 

Lisa Marcoe was a probationary music teacher for Walnut Valley Unified School 

District.  In October 2014, the district called a meeting with music teachers to inform 

them that as the result of a lawsuit filed by parents, the district could no longer require 

students to rent musical equipment.  The music teachers were asked to write a letter to 

parents informing them that they could return their child’s rented instrument and obtain 

one from the district at no charge.  Marcoe stated at the meeting that the district did not 

have enough instruments, and it would be a misrepresentation to tell parents that 

students would be able to get instruments from the district.  Other teachers agreed with 

Marcoe’s statements but did not speak out.  At a second meeting in January 2015, the 

music teachers were told they could not grade students on instrument knowledge or tell 

them to practice.  Marcoe raised a concern that it would be difficult for the students to 

succeed without practice and that the schools require a letter grade for each student. 

During the same time period, the district asked Marcoe for her grades.  At the 

January meeting she was asked if she was grading students on instrument testing.  

Approximately five days after the January meeting, Marcoe was told she was being 

nonreelected. 

Marcoe filed an unfair practice charge alleging that her nonreelection was an 

adverse action and that it was taken in retaliation for her protected activity, speaking out 

at the meetings about the music program.  The PERB Office of General Counsel 
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dismissed Marcoe’s charge without issuing a complaint, holding that she had failed to 

demonstrate that she exercised protected rights, that the district representative who 

made the decision to nonreelect her had knowledge of this conduct, or that such 

activities motivated the district to retaliate against her. 

PERB also declined to issue a complaint, but for different reasons.  It first 

concluded that Marcoe’s statements in the group meeting constituted protected activity, 

specifically that she was exercising her right to form, join and participate in the activity of 

an employee organization.  She did not have to allege that she knew of concerns of 

other teachers or was attempting to enlist them to her cause.  Her statements 

concerned educational policy and curriculum issues, which are a matter of collective 

concern, and she was exercising her right to self-representation. 

PERB, however, agreed with the Office of General Counsel that Marcoe failed to 

demonstrate that the decisionmaker had knowledge of her protected activity.  Marcoe 

alleged that because the administrator who made the decision to nonreelect and the 

administrator to whom she addressed her complaints report to the same supervisor, the 

superintendent, she had demonstrated knowledge of her protected activity.  PERB 

disagreed, holding that Marcoe had not presented any evidence that the administrator 

to whom Marcoe addressed her complaints, recommended her nonreelection or 

provided inaccurate, biased, or incomplete information in a manner that would taint the 

process as a whole. 

PERB’s decision not to impute knowledge of protected activity to one 

administrator simply because she or he shares a supervisor with the administrator with 

knowledge of the activity is important.  This will require employees and unions to 

present more than suppositions or conjecture to show that the decisionmaker had 

knowledge of the protected activity. 
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DISTRICT LAWFULLY REFUSED TO NEGOTIATE IN THE PRESENCE OF EMPLOYEE 
“OBSERVERS” WHO WERE NOT BARGAINING TEAM MEMBERS 

The Public Employment Relations Board (“PERB”) found that a school district 

lawfully refused to negotiate when the union insisted on allowing employees who were 

not on the bargaining team to observe the negotiations.  PERB upheld the Office of 

General Counsel’s refusal to issue a complaint on that allegation.  (Petaluma City 

Elementary School District/Joint Union High School District (2016) PERB Dec. No. 

2485.) 

The Petaluma Federation of Teachers filed a complaint against the Petaluma 

City Elementary School District/Joint Union High School District alleging that the district 

failed to bargain in good faith, including a claim that the district unilaterally changed a 

past practice.  Among the allegations was a claim that the district refused to negotiate in 

the presence of large numbers of employee observers despite a past practice of 

allowing it to occur.  The union sought to allow 65 employee observers to be present at 

a negotiating session.  It contended that on three occasions the district had allowed 

such observers and thus, its refusal was a unilateral change in a past practice. 

The Educational Employment Relations Act (EERA) provides that negotiating 

sessions are not subject to California’s open meeting laws, “unless the parties agree 

otherwise.”  PERB found that while the presence of non-bargaining team members was 

negotiable as a ground rule for negotiations, the default rule is that only team members 

should be present at negotiations.  PERB rejected an argument that individual 

employees have the right to observe negotiations. 

PERB found that the union had not demonstrated a clear past practice of 

allowing employee observers and thus there was no unilateral change when the district 

refused to negotiate in their presence.  
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This issue of “public” negotiations is on the rise.  Unless a past practice exists, 

either party can refuse to allow non-team members to be present at negotiations.  The 

rejection should not be simply a “no” but also include the reasons.   

 

COUNTY ENGAGED IN LAWFUL HARD BARGAINING WHEN IT REFUSED TO 
CHANGE ITS POSITION ON NO ONGOING FISCAL IMPACT 

A county lawfully refused to agree to any financial proposal by the union that 

incurred an ongoing expense, and did not violate the Meyers-Milias-Brown Act by its 

actions.  (County of Tulare (2015) PERB Dec. No. 2461-M.) 

The County of Tulare had unilaterally imposed furlough days and other wage 

cuts following impasse.  When the county determined that it had additional one-time 

funds, it contacted SEIU to negotiate over those funds.  During the negotiations, the 

county held firm to its position that the money could not be used for anything that would 

have a future financial impact.  It specifically proposed a suspension of furlough days for 

one year, but remained open to other options on use of the funds.  SEIU repeatedly 

proposed items that would have ongoing financial impacts and failed to propose any 

other one-time use of the money.  When SEIU rejected the county’s last, best and final 

offer (LBFO), the county assumed the parties were at impasse.  The county did not 

implement its LBFO, but maintained the pre-negotiation status quo. 

The Public Employment Relations Board upheld the Administrative Law Judge’s 

decision finding no failure to bargain in good faith.  While the county’s refusal to agree 

to anything that had a future financial impact was hard bargaining, it was lawful because 

it explained its reasoning for that position and was willing to consider means of using 

the funds other than what it had proposed.  PERB also upheld the ALJ’s ruling that the 

county was not obligated to implement its LBFO and could maintain the pre-negotiation 

status quo. 
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While this case arises under the MMBA and not the Educational Employment 

Relations Act (EERA), the analysis of “lawful hard-bargaining” is useful, particularly as it 

relates to one-time funds.  Like the county here, many districts have large amounts of 

one-time funds available for negotiations, but are concerned with committing them for 

future expenses because of concerns about future revenues. 

 

PERB UPHOLDS DECISION THAT DISTRICT DID NOT RETALIATE FOLLOWING A 
GRIEVANCE 

The Public Employment Relations Board upheld the decision of an Administrative 

Law Judge that a school district did not retaliate against a teacher following his 

successful grievance and an order to reinstate him to his prior position.  (Chico Unified 

School District (2015) PERB Dec. No. 2463.) 

Kevin Payne taught in the district’s agricultural department.  The district 

involuntarily transferred him to another school, and he filed a grievance.  In March 2012, 

the arbitrator ruled in his favor and ordered the district to reinstate him to the agriculture 

department at the high school for the start of the following school year.  At the same 

time, the district was developing the master schedule for the high school.  Based on 

student interest, facility availability, and teacher credentials and qualifications, the 

district did not give Payne all of the same subject matter assignments he had previously 

taught.  Payne and the union claimed that the district retaliated against him for his 

successful grievance by not assigning him only agriculture welding classes.   

PERB agreed with the ALJ that the district had not violated the Educational 

Employment Relations Act (EERA).  While the union had presented a prima facie case 

of retaliation (protected activity, knowledge by the employer of that activity, adverse 

action, and a nexus between the action and the protected activity), the district presented 

a legitimate affirmative defense that it chose the class assignments based on many 
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factors and that giving Payne only the welding classes would require hiring another 

teacher with a different credential. 

The district presented a large amount of detailed evidence explaining the 

complicated process of creating a master schedule for a high school, essentially 

showing the thought processes that led to the decision.  It was clear that this information 

swayed PERB in finding that the district did the best it could in assigning Payne his 

classes. 

 

COMMUNITY COLLEGE DISTRICT WAS OBLIGATED TO COMPLY WITH 
COLLECTIVELY BARGAINED PROCEDURE FOR TERMINATING PART-TIME FACULTY 
REEMPLOYMENT RIGHTS 

A community college district failed to comply with collectively bargained 

requirements for terminating reemployment rights of part-time, temporary academic 

employees, and thus the employees were reinstated and issued backpay.  (Santa 

Monica College Faculty Association v. Santa Monica Community College District (2015) 

243 Cal.App.4th 538.) 

Santa Monica Community College District revoked the reemployment rights of 

three part-time, temporary academic employees by providing written notices that cited 

misconduct but did not contain any evidence to support those findings. 

Each employee filed and arbitrated a grievance claiming violation of the collective 

bargaining agreement.  The contract gave certain part-time, temporary employees 

preferential reemployment status, requiring written notice and a showing that the 

employee was guilty of misconduct before revocation of reemployment rights.  Three 

separate arbitrators found the district violated the contract and awarded the employees 

reinstatement and lost wages and benefits. 
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The district appealed to a trial court, which agreed with the district’s contention 

that the contractual requirements conflicted with sections of the Education Code.  The 

employees and union then appealed.  

The Court of Appeal considered whether a community college district’s authority 

to revoke a part-time, temporary employee’s reemployment rights was governed by 

Education Code section 87665 or 87482.9.  Section 87665 grants the district plenary 

power to terminate a temporary employee.  Section 87482.9 requires the governing 

board to negotiate through the collective bargaining process whether and how its part-

time, temporary employees earn and retain annual reemployment rights.  

The Court of Appeal upheld the arbitrators’ interpretation of the CBA, finding 

sections 87665 and 87482.9 are distinct, separate, and do not conflict:  Section 87665 

governs termination of temporary employees and Section 87482.9 governs the issue of 

earning and retaining annual reemployment rights. Additionally, because Sections 

87665 and 87482.9 do not conflict, the district was obligated to comply with the CBA. 

 

SUPREME COURT ISSUES NON-DECISION AFFIRMING CONSTITUTIONALITY OF 
AGENCY FEE PROVISIONS FOR PUBLIC EMPLOYEE UNIONS 

A significant case for public employers and public employee unions was one of 

the first to feel the impact of an eight-member U.S. Supreme Court as no decision was 

reached on whether agency fee provisions violate employees’ First Amendment rights.  

(Friedrichs v. California Teachers Association (2016) 136 S.Ct. 2545.) 

In Friedrichs, the plaintiffs alleged that the agency fee requirements in the 

Educational Employment Relations Act (EERA) violated their First Amendment rights 

because they compelled support of a union.  The teachers contended that all collective 

bargaining activity by a public employee union is inherently political and thus agency 
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fees compel political speech.  The plaintiffs objected to the fees even if the portion of 

fees admittedly related to political activity is deducted. 

The Supreme Court has only eight members following the death of Justice 

Antonin Scalia and on March 29 it issued an unsigned opinion stated the “judgment is 

affirmed by an equally divided Court.”  This means that the decision of the Ninth Circuit 

Court of Appeals upholding the constitutionality of agency fee stands. 
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CASE LAW—STUDENTS 

SUPREME COURT UPHOLDS POSTSECONDARY RACE-CONSCIOUS ADMISSIONS 
PROGRAM 

Can colleges and universities consider race in their admissions process without 

violating the Equal Protection Clause of the Fourteenth Amendment of the United States 

Constitution?  On June 23, 2016, the U.S. Supreme Court issued its long-awaited 

decision in Fisher v. University of Texas at Austin, et al., (2016) 136 S.Ct. 2198 in which 

it considered this very question regarding the admissions program of the University of 

Texas at Austin (UT).  With Justice Anthony Kennedy writing for the majority in a 4-3 

decision, the court upheld UT’s race-conscious admissions program.  The court’s 

analysis in this case proves instructive for other postsecondary institutions navigating 

the use of race in admissions programs. 

In Fisher, the court held that UT’s race-conscious admissions program did not 

violate the Equal Protection Clause.  UT uses a hybrid academic and holistic 

assessment process that considers academic performance and a number of other 

factors when admitting students. As required by Texas law, students who graduate in 

the top ten percent of their class are guaranteed admission.  This Top Ten Percent Plan 

accounts for seventy-five percent of the entering class of freshmen.  The remaining 

twenty five percent are assessed based on a combination of two scores:  1) the 

Academic Index, which is a number based on the combination of a student’s SAT score 

and academic performance and 2) the Personal Achievement Index, which is a score 

made up of several factors, including the student’s essay response, supplemental 

information submitted with the application (such as letters of recommendation), and 

“special circumstances,” including socioeconomic status and race.  Thus, race is 

considered a “factor of a factor of a factor” in UT’s “holistic-review calculus.” 
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The constitutionality of UT’s admissions program came before the court after the 

Petitioner, an unsuccessful applicant who did not gain admittance under the Top Ten 

Percent Plan, filed a lawsuit claiming that the program’s use of race as part of its 

holistic-review process violated the Equal Protection Clause.  The court relied upon 

three controlling principles in assessing the constitutionality of UT’s admissions 

program. 

First, the court examined whether UT’s admissions process could withstand 

“strict scrutiny.”  To meet this requirement, the court made clear that UT needed to 

“demonstrate with clarity that its purpose or interest [wa]s both constitutionally 

permissible and substantial, and that its use of the classification [wa]s necessary . . . to 

the accomplishment of its purpose.”  The Petitioner, in part, claimed UT did not 

establish “its compelling interest with sufficient clarity” because the university failed to 

identify “more precisely the number of minority students that would constitute ‘critical 

mass.’”  The court found Petitioner’s argument unpersuasive and, ultimately, concluded 

that UT established a compelling interest by demonstrating “the educational benefits 

that flow from student body diversity” as a result of its race-conscious admissions 

program.  For the court, UT satisfied this requirement by “articulat[ing] concrete and 

precise goals,” including, but not limited to, the destruction of stereotypes, the promotion 

of cross-cultural understanding, and the creation of an academic environment that 

exposes students to different cultures.  The court underscored, however, that 

educational institutions cannot simply rely on the general goals of promoting diversity to 

meet this requirement. Instead, the goals “must be sufficiently measurable to permit 

judicial scrutiny of the policies adopted to reach them.”  

Second, the court required UT to provide a “reasoned, principled explanation” for 

its decision to consider race as part of its pursuit of the educational benefits of diversity. 

Once UT provided a “reasoned, principled explanation for its decision,” deference was 

to be given to its “conclusion based on its experience and expertise, that a diverse 

student body would serve its educational goals.”  For the court, “[c]onsiderable 



2016 EDUCATION LAW CONFERENCE 

 
CASE LAW—STUDENTS 

 

- 187 - 
©2016 Atkinson, Andelson, Loya, Ruud & Romo www.aalrr.com 

deference is owed to a university in defining those intangible characteristics, like student 

body diversity, that are central to its identity and educational mission.”  The court 

concluded that UT satisfied this requirement citing a year-long study conducted by the 

university, which was subsequently summarized in a thirty-nine page proposal. The 

proposal “concluded that the use of race-neutral policies programs ha[d] not been 

successful in provid[ing] an educational setting that fosters cross-racial understanding, 

provid[ing] enlightened discussion and learning, [or] prepar[ing] students to function in 

an increasingly diverse workforce and society.”  The court found further support in the 

depositions and affidavits of UT admissions officers who “articulat[ed] the same, 

consistent reasoned, principled explanation.”   

Finally, the court concluded that UT’s race-conscious admissions program was 

narrowly tailored to achieve UT’s diversity goals, and, in so doing, rejected all of 

Petitioner’s suggested alternatives as being unavailable and unworkable for UT to reach 

“its educational goals.”  In making this determination, the court considered several 

factors, including, but not limited to, quantitative data and studies conducted by UT 

demonstrating that its prior race-neutral policies did not promote diversity.  Specifically, 

UT submitted statistical evidence that its minority enrollment consistently stagnated 

under the prior race-neutral admissions program.  The court further considered 

evidence that minority students admitted during the period when the race-neutral 

program was in effect felt isolated and lonely.  The court also highlighted that UT had 

“spent seven years attempting to achieve its compelling interest using race-neutral 

holistic review,” without success.  Although UT’s admissions program was upheld under 

an equal protection analysis, the court reminded UT of its “ongoing obligation to engage 

in constant deliberation and continued reflection regarding its admission policies.”  The 

court declared, “[UT] must continue to use data to scrutinize the fairness of its 

admissions program; to assess whether changing demographics have undermined the 

need for a race-conscious policy; and to identify the effects, both positive and negative, 

of the affirmative-action measures it deems necessary.”   
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The Fisher decision provides much-needed guidance to those educational 

institutions seeking to increase diversity through race-conscious admissions programs.  

The court, moreover, makes clear that the use of race in admissions programs can pass 

constitutional muster if such programs are consistent with the three controlling principles 

described above.  However, educational institutions must remain mindful that they 

continue to bear the burden of establishing that available and workable race-neutral 

alternatives are insufficient to promote their interests in the educational benefits of 

diversity. 
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Atkinson, Andelson, Loya, Ruud & Romo focuses on providing proactive solutions to 
California’s challenging school environment.  These materials were prepared for the 
2016 Education Law Conference and are intended only for informational purposes and 
should not be relied upon in reaching a conclusion in a particular area of law.  
Applicability of the legal principles discussed may differ substantially in individual 
situations.  Receipt of this or any other Atkinson, Andelson, Loya, Ruud & Romo 
publication does not create an attorney-client relationship.  The firm is not responsible 
for inadvertent errors that may occur in the publishing process.  
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